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Section A: Result and Summary of Decision

Outcome

[1]  The decision the Panel arrived at unanimously on the Westland Mineral

Sands Limited (WWAMLS) application to sand mine at Mananui is to:

(@)

(b)

©

(d)

Grant the consents required from the West Coast Regional Council
to implement the proposal. Note: WMS did not seek, and the Panel
has not granted permission, for drainage effects on Tuwharewhare
and the perched wetland in the Mahinapua Scenic Reserve,
triggering the need for consents under Regulation 45D of the
Resource Management (National Environmental Standards for

Freshwater) Regulations 2020.

Grant the consents required from the Westland District Council to

implement the proposal.

Impose the conditions in Appendix 3 for those consents granted
and provided separately in Word and PDF form, together with the
schedule of graphics forming part of those conditions and provided

separately with this decision as Appendix 4.

Authorise the West Coast Regional Council and the Westland
District Council within 7 working days to make minor amendments
and cross-referencing changes to conditions where required
following release of this decision, which do not change the effect

of this decision.

Summary of reasons

[2]  WMS’s aim is to mine rich mineral sand deposits along the West Coast. The

sand deposits WMS targets are found within strand lines formed roughly 8,000 to

10,000 years ago by coastal depositional processes in successive littoral zones

during sea-level decline.

[3] Establishing a successful business in New Zealand in this mining sector

presents numerous challenges. One major challenge is that the targeted sand

deposits are usually situated within a sensitive natural environment; this

application is no exception.

Page 1 of 130



[4]  WMS operates a sand mine at Okari, Nine Mile Beach, near Cape Foulwind.
WMS’s founder, Duncan Hardie, described the Okari mine as a “pilot” proposal
to establish proof of concept for his broader vision of securing a larger-scale sand
mining operation on the West Coast that would meaningfully contribute to the

West Coast economy.

[5] Mr Hardie explained in his evidence how, over the decades, he has
developed a strong affinity for the West Coast region and its people, while
pondering and laying the stepping stones to bring his sand mining vision to
fruition. A recent milestone in this plan is the onboarding of key West Coast
community stakeholders as WMS shareholders, including Development West
Coast and Te Runanga o Ngati Waewae, demonstrating local confidence in the

enterprise.

[6]  WMS received consent for the Okari mine in 2022 and commenced mining

shortly thereafter, having secured a heavy mineral concentrate extraction plant

beforehand.

[7]  The sensitive receiving environment at the Okari site included significant
natural vegetation on the eastern edge, two large adjoining wetlands—the Okari
wetland and the stunning Silverstream wetland—and a neighbouring river with

high in-stream values.

[8] These ecological features required extensive hydrological controls and

detailed conditions to safeguard them.

[9]  The methodology of the Okari mine involves recovering sand from the site
using excavation machinery, including from a deposit known as the Ferry dune
sequence, which is rich in ilmenite and garnet and is located closest to several of

the sensitive ecological resources described above.

[10] To our knowledge, the Okari site operates within the environmental
parameters established by the original decision, incorporating minor

modifications made later to accommodate a revised water management system.

[11] This decision concerns WMS’ proposed new mine at Mananui south of

Hokitika.
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[12] The Mananui site is a dairy farm acquired by WMS’s land-holding subsidiary
many years ago. Mr Hardie considers the Mananui farm a crucial part of WMS’s
strategy for developing a sustainable heavy mineral sand mining operation on the

West Coast.

[13] According to Mr Hardie, the Mananui farm and another property located
north of Bruce Bay, both owned by WMS, contain the region’s largest in-ground
deposits of ilmenite and garnet, as well as small but valuable quantities of rutile,

zircon, and monazite.

[14] Outstanding and precious natural features with high cultural values

surround the WMS’s Mananui farm.

[15] On the eastern boundary is a prominent sand escarpment with mature,
dense native vegetation that adjoins and protects an extensive wetland system
along the margins and within Mahinapua Creek/Tuwharewhare.' This freshwater
wetland system features diverse aquatic, swamp, and terrestrial vegetation
sequences. To the south lies Lake Mahinapua, a large inland lake that feeds

Tuawharewhare and is richly vegetated with wetlands along its margins.

[16] Lake Mahinapua, Tuwharewhare, and their wetlands are of great

significance to tangata whenua.

[17] South and adjacent to the farm is the Mahinapua Scenic Reserve, a large
and exemplary Kahikatea-dominated forest featuring a dense assemblage of
indigenous vegetation typical of the lowland coastal plain, interspersed with

pooled water, swamps, bogs, and perched wetlands.

[18] On the southern boundary across State Highway 6, the Mananui Reserve is
a densely forested park with a walkway where a nationally threatened lizard was
discovered. The moisture retention in this coastal reserve is remarkable,
supporting a diverse under-canopy of fungi, epiphytes, and mosses that can

support arboreal herpetofauna.

! The dual place names Mahinapua Creek / Tawharewhare were conferred by the Ngai Tahu
Claims Settlement Act 1998. In this decision the Panel has used the place name Tawharewhare to
refer to the Creek and its riparian wetlands.

Page 3 of 130



[19] The West Coast sands, rich in target minerals, generally follow a linear
pattern that is perpendicular to the coastline. At the Mananui farm, these dunal
features appear as undulations in the farmland, with the hollows historically

holding rainfall within the Kahikatea lowland forest despite a sandy substrate.

[20] The richest sand deposits at the Mananui site are nearest to the eastern
escarpment near Tawharewhare. The escarpment is geologically similar to the
Ferry dune sequence at the Okari mine. Geological models show a concentration

of valuable mineral deposits in and around this formation.

[21] The key ecological features are shown in the image below, sourced from

WMS’ principal ecologist, Dr Keesing.

fragment
I/ : Eastern escarpment foresty|
Tawharewhare Rivery

Mahinapua wetlandsy|

[22] The issue WMS faced at Mananui was developing a feasible mining
operation that avoided impacts on these sensitive off-site (and often on-
boundary) ecological systems while maximising sand resource extraction,
including from the richer sand deposits on the boundary adjacent to the eastern

CSCQ.I’meI'lt.

[23] WMS tackled this issue by forming a team of specialists, particularly those
in hydrology, ecology, geotechnical engineering, water chemistry, and mining
systems, to create a mining solution that meets strict environmental standards and

avoids damaging nearby sensitive ecosystems.
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[24] Mr Tim Chase is the director of mining operations at WMS. He has
extensive experience in the Australian mining sector. He devised WMS’ proposed
dredge mining system, which uses a dredge within the open mining area, rather

than the more traditional dewatering and extraction process, as shown below.

[25] This dredging concept preserves the existing groundwater hydrological
equilibria rather than using a pit dewatering approach that could result in
variations in groundwater gradients and affect adjacent water bodies and

groundwater systems.

[26] WMS proposal seeks to reinstate the landform progressively during mining,
so that upon completion, the farm has a rolling landform suitable for dairying.
WMS also plans to re-vegetate the escarpment to augment its existing indigenous
vegetation and to establish new wetlands as part of the ecological restoration
programme devised by Dr Keesing. The new wetlands will receive farm runoff

and ‘process’ that runoft through biological processes.

[27] Poutini Ngai Tahu submitted on the WMS application, expressing concern
that insufficient precautions were built into the mining design and proposed
conditions. By correspondence, Poutini Ngai Tahu proposed additional measures

and conditions to avoid adverse effects on Tuwharewhare and Lake Mahinapua.

[28] Before and during the hearing, WMS’s experts and its planner, Mr Low,
conferred with Poutini Ngai Tahu regarding additional mining measures and
conditions that could effectively achieve avoidance of adverse effects on
Tuawharewhare and Lake Mahinapua. This dialogue was productive, leading to

near consensus on further precautions such as:

(a) The first mining stage was modified so that the “first run’ occurs on

the western and southern boundaries to verify the hydrological
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assumptions that informed the technical assessments supporting

the application.

(b) A certification process for a report confirming that the hydrological
management during the first mining stage supports the predictions

made for mining impacts on the eastern boundary.

(©) Additional monitoring, including an increased density of
piezometers on the eastern escarpment and strategically placed
water quality monitoring within Tuwharewhare and ILake

Mahinapua.

(d) Trigger values for deviations from identified groundwater

conditions of more than 20% of assessed values.

[29] During that revision exercise, Mr Low, WMS’s planner, also refined WMS’s
offered conditions, including setting clearer goals and outcomes to be achieved

by management plans.

[30] No party produced technical evidence that disputed that the Applicant’s
revised offered conditions will adequately avoid material harm to the adjoining
sensitive ecosystems within Tawharewhare, Lake Mahinapua, and the Mahinapua

Scenic Resetrve.

[31] Effects on ecological values within the site were more hotly contested
during the hearing. This primarily occurred because Mr Payne, the ecologist

engaged by both Councils, challenged key assessments made by Dr Keesing.
[32] The two main disputed matters were:

(a) Was the remnant vegetation in the eastern part of the site

significant?

(b) Did Dr Keesing adequately and accurately determine the absence of
natural inland wetlands across the farm paddocks and within a

portion of the remnant Kahikatea forest?

[33] Sometimes, Mr Payne’s concerns were raised as a lack of sufficient

information, particularly regarding the assessment of natural inland wetlands
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under NPSFM 2020, and at other times as conclusions inaccurately drawn from
the available evidence. By the end of the hearing, the Council’s planners agreed
that we had enough information to decide on the applications, with the situation

best described as an expert debate over the proper interpretation of adequate data.

[34] To verify and reinforce Dr Keesing’s conclusions, the Applicant engaged
Dr Bramley to conduct a peer review of Dr Keesing’s methodology and findings.

Dr Bramley largely concurred with Dr Keesing’s analysis on all key issues.

[35] Assessing the importance of vegetation is crucial for achieving the goals of
various planning instruments. The Westland District Plan promotes mining
activities while avoiding remedying or mitigating significant adverse effects on
significant indigenous vegetation within the district. The District Plan states that
the most significant indigenous vegetation is located within the conservation
estate. The criteria for determining significance in the Westland District Plan are
less up-to-date than those developed by ecologists for ecological impact
assessments, as well as the similar assessment methods outlined in the Regional
Policy Statement (Appendix 1) and the National Policy Statement on Indigenous
Biodiversity (NPS-IB). When evaluating significance, we focused on these latter
assessment methods, as did the ecologists, rather than the criteria in the Westland

District Plan.

[36] We conclude that the remnant vegetation is not significant. The reasons for
this are explained more fully in this decision. The key difference between the
ecologists concerns the scale and residual functional importance of the two
smaller areas within the stands of remnant forest at the southern end of the site.
We found WMS’s evidence more aligned with the relevant planning instruments’
directions on that matter. Additionally, the ecological function factors informing

Mr Payne’s assessment lacked, in our view, sufficient ecological justification.

[37] We also conclude, for the reasons more fully expressed in this decision, that
there were no natural inland wetlands. Regarding wet areas in paddocks, there is
no dispute that these wet areas lack any indigenous ecosystem values, as they are
periodically colonised by weedy hydrophytic flora with fluctuations in presence
and dominance according to the vagaries of farming practices. Furthermore, even

if this assessment is incorrect, we consider there is a pathway to consent under
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the Resource Management (National Environmental Standards for Freshwater)

Regulations 2020.

[38] What was not in dispute to any material extent during the hearing were the
main ecological conclusions in paragraph [17] of Dr Keesing’s Statement of

Evidence (SOE), as follows:

“17 Without the benefit of effects management, the proposed activity
will not cause:

(@) The prevention of an indigenous species’ or a community’s
ability to persist in their habitats within their natural range in
the Ecological District, or A change of the Threatened
Environment Classification to category two or below at the
Ecological District Level; or

(b) Further measurable reduction in the proportion of
indigenous cover on those land environments in category
one or two of the Threatened Environment Classification at
the Ecological District Level; or

(c) areasonably measurable reduction in the local population of
threatened taxa in the Department of Conservation Threat
Classification Categories 1 - nationally critical, 2 - nationally
endangered, and 3a - nationally vulnerable.”

[39] Mr Payne, the Councils’ ecologist, did identify a population-level effect if
the Hokitika or Kapitia skink was present in the remnant stands and an individual
was killed during tree felling. We address that issue in the ecology section;

however, appropriate measures will be in place.

[40] The largely undisputed conclusions by Dr Keesing above assure us that this

application will not materially harm the ecological district’s natural capital.

[41] Based on the technical evidence, the only significant environmental impact

WMS’s proposal could create is landscape effects.

[42] The contest on this topic was between Ms Crawford, landscape architect
for WMS, who generally assessed all relevant landscape effects as low with the
mitigation offered by WMS; and Mr Robertson, the Westland District Council’s

landscape expert.

[43] Mr Robertson revised his assessment of the scale of the landscape effects

in his supplementary notes, summarised in the following helpful table.
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Duration and Degree of Effect
Type of Effect’ Temporary ' Permanent
' 'SoE | Revised | Sof | Revised

Physical "High |High® | High | Moderate’ |
| (Low) (Very Low t0
positive)
' Perceptual | High High [ High | Very Low
Moderate
" Associative | Very [ Very Low |tow | Low
Low

[44] Mr Robertson’s assessment of physical effects depended on our assessment
of the significance of the remnant vegetation. In the “Physical” column of Mr
Robertson’s table, the temporary effects on the physical environment (before the
maturation of the remediation vegetation on the eastern escarpment) would be

assessed as low if we did not regard the remnant vegetation as significant.

[45] An important remaining difference between the landscape architects was
the perceptual effects during the consent term. Mr Robertson assessed these
temporary effects as ‘high-moderate’ and the permanent perceptual effects as very
low. The mitigation and revised conditions required the removal of the

surrounding bunds to restore the landscape's openness.

[46] Given our determination that the remnant vegetation is not significant, and
hence, the physical effects are assessed as low by both experts, the main remaining

difference between Mr Robertson and Ms Crawford is the perceptual effects.

[47] Mr Robertson acknowledged that these effects were the perceptual effects
of the incongruous wet concentrator plant on the State Highway 6 boundary that

would be visible during the day and night.

[48] A small number of nearby neighbours objected to the proposal. Most were
out of sight, and they could reduce impacts by planting internally where necessary.
Additionally, the nearest houses generally faced the coast and did not have views
across the site. Therefore, the main perceptual impact is the experience of
travelling along State Highway 6, mainly heading south, and seeing this complex,

industrial-looking plant along the highway.
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[49] Perceptual effects are hard to measure accurately. Some individuals see
seemingly incongruous man-made elements as part of normal human activity,
considering them acceptable when they are logically located near resources. The
District Plan’s support for mining and related activities in resource areas likely
provides the clearest indication of community perception towards mining activity
and its infrastructure. We acknowledge that travellers might perceive these
elements differently; however, the landscape remains broad and open, and at
closer, ground level, gorse and higher land partly screen the site. We consider the
impacts on the travelling public are somewhere between Mr Robertson’s and Ms

Crawford’s assessments, roughly classified as ‘moderate-low’.

[50] A positive aspect of the proposal is the closure of existing farm drains ,
thereby reducing the transport of contaminants from farming activities into

Tuawharewhare.

[51] The end product of restoration will be more wetlands, which will absorb
nutrients in farm runoff, and the creation of a smoother contour across the site,

creating a more sustainable farming platform.

[52] We must also consider the WMS economic benefits and the high-value job

creation, benefiting the community.

[53] Mr Ballingall, providing the only expert economic evidence regarding the
proposal, stated that it would bring substantial regional economic benefits

through increased economic activity, well-paid jobs, and diversification.

[54] The West Coast economic agency, Development West Coast, through its
CEO, Heath Milne, endorsed that analysis. Development West Coast emphasised
that mining projects of this kind contribute to creating a more diverse and resilient

regional economy.

[55] The Westland Dairy Company Limited milk processing plant is Hokitika’s
largest employer and most visible industry. It is prominent in the town’s urban
landscape, near a residential area. We asked Mr Ballingall to do some homework
and compare the economic activity of the proposed mine with that of the
Westland Dairy Company Limited dairy processing plant. Mr Ballingall stated
that the “GDP contribution of the dairy product manufacturing industry to the Westland
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district is $47 million per annum (source: Infometrics). This compares to $37.9 million per
annum for the Mananui operation alone”. Mr Ballingall continued, “So you could say the
Mananui would generate GDP equivalent to around 80% of the Hokitika dairy processing
plant, which is clearly regionally significant.”

[56] Regardless of the various metrics used to calculate economic benefits that
Mr Ballinghall used, they all strongly indicate one thing: the benefits are regionally

significant.

[57] Relevant planning instruments, particularly the Westland District Plan,
emphasise the importance of facilitating access to mining resources to bolster the
Westland economy. In light of this direction in the District Plan, the Panel
considers it must give considerable weight to these economic advantages if they
can be achieved in a way that appropriately manages effects within the mining

locality, including safeguarding the high-value ecosystems adjoining the property.

[58] Considering all relevant factors, including the absence of material
externalities, the limited internal impact on indigenous biodiversity, and the social
and the economic benefits of the mining platform, the Panel concludes that
consent should be granted subject to the conditions outlined in Appendix 3.
Following the refinements of our process, the proposal has become an exemplar

of sustainable mining.

Section B: Overview
Appointments

[59] Commissioners John Maassen (Chair), Tim Vial and Mark Geddes acting
under delegated authority from the West Coast Regional Council (WCRC) and
Westland District Council (WDC), were jointly appointed to hear and decide the
resource consent applications lodged with both Councils by Westland Mineral
Sands Limited to undertake a mineral sands mining operation on State Highway

6 near Mananui.

Terminology

[60] We, the Commissioners, refer to ourselves as “the Panel” and by the

associated pronouns “we” and “our”.

[61] We refer to the Applicant as the “Applicant” or simply as “WMS”.
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[62] We have used the standard RMA acronyms where they are familiar, such as
for national policy statements, national environmental standards, or other legal or

planning instruments.

[63] 'The Offered Conditions refer to the final suite of conditions WMS presented
in its final reply. These form the foundation for Appendix 3 which was sent with

this decision as a separate document.

Joint hearing and format of decision

[64] This combined decision contains the Panel’s reasoning for approving
applications for consents to both local authorities. These matters were addressed
during a combined hearing to facilitate a comprehensive assessment of the
proposal. There were areas of clear delineation between functions, but also
overlaps on key issues, including ecology. As this decision is topic-based, it is
convenient to address both issues and effects by topic rather than by jurisdiction.

However, we may maintain a clear distinction for planning evaluation.

[65] Section B provides an overview of the proposal, the people, the place and

the planning context.
[66] Section C addresses the main issues in contention and the Panel’s findings.

[67] Section D addresses the planning issues and evaluation against the relevant

planning instruments for regional and territorial consents.

[68] In this decision, we focus on how we resolved or determined the main

matters in dispute.

svisits and field trips

[69] The Panel undertook a four-hour site visit on Friday, June 6, 2025, during
which we walked much of the farm and carefully investigated the remnant
vegetation and wet areas contained within the site. The Panel also gained a more
general understanding of the broader environmental context and the pattern of

habitation along State Highway 6 within the vicinity of the site.

[70] On Sunday, 8 June 2025, the Panel visited Okari in Buller, near Westport,
to observe a mineral sand mining operation 7 sit# as comparisons and features of

this mine were addressed in evidence.
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[71] This pilot mine provided valuable information on the following:

(@) The characteristics of the processing plant, including its scale,

organisation and noise-generating characteristics.
(b)  The site’s reinstatement according to consented profiles.

(c)  The extent to which the mine achieves ordetly progression in a
manner that protects sensitive ecological environments surrounding

the mine.

(d)  Potential impacts from the mining operation of dust on the vegetative
edge on the eastern side of the site, given that one of the submitters

raised that issue.

[72] The Panel found the field trip very helpful, and it demonstrated WMS’s
capacity to implement the consent in a sensitive environment that conforms to

an extensive suite of conditions.

[73] The Panel went for a second site visit to the Mananui site on Tuesday, 10
June 2025, following the technical expert evidence from Mr Payne, the ecologist
engaged by the two Councils, to orient itself again and reflect on the evidence

concerning:
(a) The potential for natural inland wetlands on the Mananui farm.

(b)  The extent to which the existing vegetation had a buffering benefit
on the vegetation on the escarpment next to Tawharewhare, because
Mr Payne claimed this was a significant benefit of the existing

remnant vegetation.

(c)  To examine some core components of forest areas A and B identified
by Mr Payne for their values and comparability to vegetation patterns,
including density and composition, with the pristine state of the

Mahinapua Scenic Reserve.

Place

[74] Mananui is just south of Hokitika, and the site is before Ruatapu, adjacent

to the Mahinapua Scenic Reserve and Tuwharewhare.
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[75] The site is a dairy support farm of roughly 140 hectares.
[76] The farm has an undulating landform.

[77] Historical photographs from the application show a consistent effort at
land clearance in the late 20" Century, with the result that only about 4.4-4.7

hectares of compromised lowland, mostly Kahikatea forest, remain.

[78] On the northern boundary is a lifestyle property. Across State Highway 6 is

a mix of rural and lifestyle properties as you head north into Hokitika.

Pegple

[79] WMS is a private company in a growth phase. It now has a governance
structure reflecting its increased economic clout and broader shareholding. It has
added many new staff since the development of the Okari mine, who have all

contributed to WMS’s capacity to meet the many demands of a complex business.

[80] Ms Booker and Ms Barry represented WMS, and Mr Low gave planning

evidence.

[81] The site is located in the takiwa of Te Runanga o Ngati Waewae and Te
Runanga o Makaawhio, who are kaitiaki and mana whenua. Collectively, they are
referred to as Poutini Ngai Tahu. Poutini Ngai Tahu submitted on the application,
expressing concern at the sufficiency of controls to protect Tawharewhare and

Lake Mahinapua.

[82] Rachel Clark is the planner and the reporting officer for the West Coast

Regional Council.

[83] Melissa McGrath is a planner and reporting consultant for Westland

District Council.

[84] There were 92 submissions on the application. Sixty-six are in support,
twenty-one are in opposition and 5 are either neutral or have not stated a position.
There are only two submissions from immediate neighbours. There are seven

submissions from more distant properties in the locality.

[85] There is a submission from the Department of Conservation that expresses

concern about the potential adverse effects on terrestrial indigenous biodiversity,
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ecology, and freshwater, as well as the potential adverse effects on the heritage

values of the Mananui tramway. The Department did not call evidence

[86] There is a submission from Forest & Bird which expresses concern at the
potential effects on areas which meet SNA criteria, wetlands and other freshwater

values, and fauna, and states the proposed conditions are inadequate.

[87] There is a submission from the Environmental Law Initiative, which was
not inherently opposed to the project, but opposes the application due to
deficiencies in its assessment and proposed management of effects on

biodiversity, ecology, and freshwater values.

Proposal

[88] The Project Map in Appendix 1, dated December 2024, shows the layout
of the site and the proposal’s features. Attached to Mr Low’s evidence was a
project description that summarises the key elements of the proposal. We have
used that summary as the basis for our project description and added it as
Appendix 2. Aspects may have changed with the WMS’s Offered Conditions and

associated schedules.

Section C: Main Issues in Contention and Findings
Ecology

[89] This section addresses the main issues in contention concerning ecology.

[90] Other than the Applicant, the parties that made a special contribution to

the consideration of ecological effects were:

(a) Poutini Ngai Tahu, who negotiated with WMS on tightening the

proposed conditions.

(b) The Councils, principally through their reporting ecologist,
Mr Payne and Westland District Council’s legal counsel, Ms Butler-

Ford.

(0 The Environmental Law Initiative, through its legal counsel,

Ms Sintenie.
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(d) Mr Cromey, a submitter on potential dust effects on Tawharewhare

and the Mahinapua Scenic Reserve.

[91] The main issues arising from the contest on ecology are outlined below,

along with our findings.

[92] By way of overview, the site presents as a palimpsest of anthropogenic
landscape modifications progressively affecting the site’s ecology and drainage

during the 20" Centuty.

[93] Dr Keesing included historical photography and narrative in his AEE
report (Attachment K) of the changes in the landscape over time. It demonstrates
that the current remnant vegetation was part of a wider ecological system

progressively degraded by tree felling and herbivory.

[94] The most striking aerial photograph is from 1984, displayed in Attachment
K to the AEE, which is in Dr Keesing’s initial ecological assessment. The picture

is below. It shows two key things:

(a) The formation of a southern drain to Tuwharewhare bisecting the

hollows on the eastern edge of the property.

(b) A highly modified sequence of indigenous vegetation in the south-

eastern corner, where pastoral foraging is evident.
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1984

[95] The structural features of the remnant vegetation in the south-eastern
sequence still exhibit the patterns of trails and cleared areas resulting from pastoral

farming and human clearance.

[96] The remnant vegetation comprises clusters that extend from north to south
along the property’s eastern edge. The total area is somewhere between 4.4
hectares and 4.7 hectares, depending on what is included. Much of it is threadbare
remnants of Kahikatea and not much else. For example, this is an apt description

of all the northern cluster, and all ecologists agreed that this was insignificant.

[97] The cluster of vegetation, which ecologists contested was significant, was
located at the southern end and comprised what Mr Payne described as Forests
A and B. Mr Payne transposed references in his report, but it was plain what he

was referring to by the areas quoted.

[98] Below is a map from Mr Payne’s evidence. The area delineated in yellow
below we call ‘Indigenous Stand A’, based on Stand A being closest to the
Mahinapua Scenic Reserve, and the area delineated in blue is ‘Indigenous Stand

B..
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[99] Concerning Indigenous Stand A, Dr Keesing described the fragment in this

way at [55] of his evidence:

“The last fragment in this dune hollow system is 90m long and 60m wide
and has two canopy areas, the west being kamahi and in the east kahikatea
is perhaps the most prevalent. This fragment is the least grazed out of the
fragments but is still largely all edge habitat. It is 0.44ha in size.”

[100] Concerning area Indigenous Stand B, Dr Keesing described this segment at
[53] as follows:

“The next southern fragment is the largest at 400m long and some 100m
wide at its widest, but the northern quarter is largely open paddock
centrally with two thin tree arms. The larger southern fragments are
bisected by a central track and either side only around 50m wide. It is in
fact 4 loosely connected fragments. While it is near 3 ha as a whole, the
largest piece of cohesive fragment is a little less than 1 ha. This area is
drier and more strongly kamahi canopied. It too is grazed out and there
are weeds species and pasture species centrally.”

[101] The following photograph illustrates the more dense central fragment of

Indigenous Stand B.
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[102] Indigenous Stand A sits on elevated ground. On the other hand,
Indigenous Stand B in some sections contains a natural hollow with several areas

of pooled water.

[103] One of the issues is whether these pools are natural inland wetlands or
whether these parts of Indigenous Stand B are simply a Kahikatea forest with

standing water ?

[104] Also, throughout the farm, there are paddocks with wet areas. Due to the
climate and landform, the ecological forcing is towards a natural condition where
there would be a matrix of indigenous wetlands. However, that forcing is actively
suppressed by long-standing farming practices. The periodic colonisation of
naturally wet areas by weedy hydrophytes, such as those of Buttercup, Dock, and
Juncus, illustrates this tension between natural processes and farming, which is an

ongoing dynamic.

[105] These weedy eatly precursors to re-naturalisation wax and wane with
farming practices and are foraged with varying degrees of intensity during the

year.

[106] Where and when the Juncus is well-established, it seems to be dominant
from a distance, but upon closer examination, the paddocks are still mainly

dominated by pasture.
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[107] Mr Payne agreed that these wet areas have no indigenous biodiversity value.
He casually observed that without a detailed assessment, there might be some
herbs or other species of significance in these areas. We consider that wet
paddocks are common in New Zealand, and it is enough for an experienced
ecologist like Dr Keesing to visually assess whether indigenous biodiversity is

present or not, making up what can be sensibly considered a natural ecosystem.

Have the adverse effects on the sensitive off-site ecological features been avoided?

[108] This is the paramount question regarding indigenous biodiversity within
Tuawharewhare, Lake Mahinapua, and the Mahinapua Scenic Reserve. Avoidance

is achieved if the adjoining ecosystems are protected from material harm.
[109] The major risks are:

() Failure of the mine face causing the collapse of vegetation on the

eastern escarpment.

(b) Changes in hydrology that adversely impact on Tuwharewhare and
the perched wetland in the Mahinapua Scenic Reserve close to the

southern property boundary by drainage.

(©) Changes in the physio-chemical conditions of the mined

groundwater affecting Tuwharewhare.

[110] The mining system has a 10-metre setback from the boundary with the
Mahinapua Scenic Reserve and a setback from the edge of the Tuwharewhare

wetland of 100m for about 90% of the length.

[111] This is shown in Figure 3, Mr Rekker’s Statement of Evidence below:
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Figure 3 Offset between Edee of Mining and the identified Edee of Wetland to east

[112] Regulation 45D of the Resource Management (National Environmental
Standards for Freshwater (Regulations 2020) classifies land disturbance or
vegetation clearance within 10 metres of a natural inland wetland as a discretionary
activity but under subclause (3) earthworks or land disturbance only triggers an
activity classification if the activity “results, or is likely to result in the completion or partial

drainage of all or part of the wetland’.

[113] It is appropriate for the Panel to record that WMS does not seek consent
under these provisions. Therefore, the approvals given in this decision do not
authorise any activity that would otherwise require consent under Regulation 45D
because of the proximity of mining to Mahinapua Scenic Reserve and
Tawharewhare wetland. However, as a precaution, we will examine how these

parameters are to be achieved by the proposal.
[114] WMS’s hydrologist is Mr Rekker.

[115] His work was peer reviewed by Brett Sinclair, WCRC’s expert.

Page 21 of 130



[116] Through geological testing and piezometer testing, Mr Rekker was able to
characterise the groundwater system, as shown in Figure 5 of his Statement of

Evidence below.
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Figure 5 Profile of shallow subsurface, including geology and water table

[117] This shows a groundwater watershed approximately 350 metres from

Tuawharewhare.

[118] After a climate and water balance assessment, Mr Rekker concluded at [61]

the following:

“Accordingly, a percentage approaching 75%, of the mean rain falling east
of the surface water catchment divide at the Application Site would
contribute to Mahinapua Wetland replenishment or Tuwharewhare
creek flow. West of the groundwater flow divide, the bulk of the soil
drainage would form groundwater recharge and feed groundwater
flowing towards the Tasman Sea”.

[119] Mr Rekker characterised the water quality of Tawharewhare at [69]-[70] as

follows:

“l69]  In terms of water quality, the Tuwharewhare water samples from
the 2022-23 period indicated the creck was stable in its
hydrochemistry and relatively dilute, with a Total Dissolved Solids
concentration between 33 and 40 g/m?. The pH ranged between 6.4
and 6.7 units across the three samples. Dissolved aluminium and
zinc concentrations exceeded the (ANZECC, 2000) guidelines, as
outlined further in the evidence in chief of Dr Mike Fitzpatrick.

[70] The creck water had very low Dissolved Inorganic Nitrogen (DIN)
concentrations, and dissolved reactive phosphorus concentrations
consistent with anoxic release from wetland sediments”.

[120] Groundwater samples demonstrated high water quality as discussed in Mr

Rekker’s Statement of Evidence at [71] below:

“All three June 2023 samples of shallow groundwater exceeded the 99%
of species protection ANZG DGV for aluminium, and one exceeded the
DWSNZ aesthetic threshold for iron and manganese. A sample from
HSSC-018 also exceeded the 99% species protection ANZG DGV for
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copper and zinc. The water quality characteristics of Mananui shallow
groundwater is touched on in the evidence in chief of Dr Mike
Fitzpatrick”.

[121] The hydrological statistics of Tuwharewhare are set out in Table 1 to the

peer review report by Mr Sinclair, dated 21 February 2025, included below:

Table 1. Hydrological Statistics for TiUwharewhare (from Whitehead & Booker, 2020)?

Estimated Hydrological Statistic | Lake Outlet Hokitika Bar
Upstream Catchment (km?) 30.7 71.4

Mean Flow (m?/s) 1.09 3.05

Median Flow (m?/s) 0.774 1.512
MALF74(m?/s) 0.177 0.346

1in 5 Year Low Flow (m?/s) 0.106 0.197

FREQ (No. per year) 31.3 events per year 31 events per year

[122] The most significant risk to the water budget of Tawharewhare from the

mining is during periods of low flow.
[123] Mr Sinclair’s assessment concerning that matter says the following;

An estimate of the groundwater contribution to the Tawharewhare wetland
under low creek levels is provided, with the calculated contribution ranging
from 2 m3/day to 20 m3/day. The report indicates this groundwater
contribution equates to between 1% and 9% of the wetland water budget
when the creek is low. Note that this groundwater budget has incorporated
two significant assumptions:

- It only takes into account seepage flows through the on-site
sands above the level of the wetland surface. Flows through the
underlying sand and muddy gravels are not considered.

- Itdoes not take into account the silty organic soils underlying the wetland.
These low permeability soils would act to limit vertical seepage flows into
and out of the wetland.

The above two assumptions tend to offset each other. It is clear that there is
substantial uncertainty in the outcomes of the wetland water budget.
However, work documented later in the report indicates that the mining
operation is unlikely to have a significant impact on water availability to the
Tuwharewhare wetland. The uncertainty identified with respect to the
calculations presented in this section of the report is unlikely to significantly
affect the overall conclusion.

[124] Mr Rekker at clause 6.3.4 of the Mananui Hydrological Assessment in the
AEE stated the following:
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“The information provided in Section 5.4 shows that groundwater levels
in monitoring wells adjacent to the riparian wetland are higher than the
wetland. A groundwater seepage face is present at the base of the slope
on the eastern edge of the site/western edge of the wetland, as described
in Section 5.4.2 and 5.4.3. Any reduction is the groundwater level at the
edge of the site up to 30 cm will result in a2 maximum seepage reduction
equivalent to 3% of the wetland water budget during periods when the
wetland is not inundated by Tuwharewhare. The maximum potential
drawdown at the edge of the wetland is much less than this as detailed
below, and hence the potential for water budget effects on the wetland is
negligible”

[125] We noted above that there was no application to vary the water budget for

Tuawharewhare. Therefore, the management system requires negligible effects on

Tuawharewhare and its riparian wetlands, and the WMS Offered Conditions aim

to secure and demonstrate that this parameter is achieved.

[126] To emphasise this, WMS added a new objective to Offered Condition 24.1
concerning the Water Management Plan, which, as Mr Low, WMS’s planner,
stated at [18] of his supplementary statement, requires no “weasurable change in the
water level range or hydrological function of the Mabinapua wetland or the wetland within the

DoC reserve”.

[127] Sensitive receptors for ground changes in groundwater quality are adjacent
domestic supply bores and Tuwharewhare. To manage these risks, Mr Rekker

proposed a ‘dredge pond water level management area’.

[128] Mr Rekker explained that within this ‘dredge pond water level management
area’, taking 3 L/s net from the dredge pond will create a hydraulic gradient
towards the dredge pond, which will ensure that water and dissolved
contaminants do not leave the pond when the mine excavation is upstream of

sensitive receptors. Mr Rekker modelled these results.

[129] Dr Fitzpatrick, a freshwater chemist, was engaged by WMS to review the
assessment of contaminant risk to Tawharewhare and concluded at [20-[21] the

following:

[20] KSL has constructed a surface water quality model that estimates
potential changes in water quality in the Creek due to such sub-surface
inputs of mine process water. The model incorporates the proposed site
operational phase hydrology, simulated processed mine water quality
from shake tests, the Creek hydrology, and the Creek water quality.
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[21] Those various elements were combined in KSI.’s mass-balance model that
was used to estimate the effects from the proposed deposition of tailings
and slimes (to the excavated void) on the Creek water quality.

[130] Dr Fitzpatrick also created a mass balance water quality model, expanding
the suite of potentially adverse water quality parameters to include lead,

ammoniacal nitrogen, nitrates and dissolved reactive phosphorus.

[131] Regarding the risk of contaminant transport to Tawharewhare from the
mining operation, Mr Sinclair identified that the key contaminants requiring
management are dissolved Copper and Chromium, in addition to suspended

solids.

[132] Dr Fitzpatrick concluded that the potential adverse effects are appropriately
managed by conditions of consent, which include triggers for assessing water

quality, such that effects will be avoided.

[133] As noted earlier, Poutini Ngai Tahu engaged with WMS about refining
conditions in light of the potential effects on groundwater quality and the

uncertainties identified in the peer review assessment.

[134] Mr Horrox a scientist at the West Coast Regional Council, reviewed the
groundwater and surface water quality aspects of the application and recorded in

an email to Ms Clark, WCRC’s planner, dated 30 April 2025, the following:

“The application suggests a reasonably stringent statistical framework for
assessing compliance of SW piezometer water quality attributes, ‘@) .4
statistically significant change of more than 20% from baseline concentrations in the
monitoring wells for one or more parameters; and b) A statistically significant upward
trend in concentrations of one or more parameters recorded over the preceding 12
months'. The specific methods on how to apply this should be included in
the consent. There are many ways this could be done:

e This could be as simple as determining the median of the
attribute concentration e.g. Aluminium, from the 12-month
baseline sampling. Then after 12 months of mining, the median
of this 12 months (12 samples) of post mining data needs to be
<20% of the baseline median.

e Following this, the 12 month median is calculated on a rolling
basis.

e There does need to be a temporary contingency once mining has

started but there is not yet 12 months of sample results. Options
here could be:
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m Applying the <20% rule to a smaller number of samples. If a
20% increase is exceeded a higher sampling rate eg weekly, is
initiated until compliance is achieved.

m A higher sampling frequency is initiated at the start to get to 12
samples sooner, then monthly sampling takes over.

m I'm amenable to medians over means if the dataset is large
enough e.g. 12 samples. I think means would provide more
assurance for smaller datasets.”

[135] Monitoring requirements proposed in WMS’s Offered Conditions

responded to these issues in the following way, as outlined in Mr Low's

supplementary statement:

(vii)

A revised Water Management Commissioning Study Condition

26 (this was referred to as the Eastern Boundary Hydrological Report in

my May 19 version). This condition requires detailed hydrological

investigations of early mining activities to confirm the measures in the

certified WMP can be successfully employed to achieve its objectives,

before mining within the catchment area of Mahinapua Creek and

Wetland:

“(vii)

(1)

Clarified and included additional monitoring requirements in
Condition 27.1 Table A. They include:

(A) More frequent monitoring of the WBM Eastern Boundary
Piezometers when the dredge pond is in close proximity;

(B) New requirements for upstream and downstream surface
water quality monitoring in Lake Mahinapua and Mahinapua
Creek; and

(C) New requirements to continue monitoring in the
piezometers and surface water monitoring sites for 12
months following final mine closure;

Various amendments to the trigger action response requirements
in Condition 28.1 -28.3, including:

(A) Defining what the baseline conditions are in respect of the
various water level and water quality thresholds;

(B) Introducingincreased frequency of surface water monitoring
within Lake Mahinapua and Mahinapua Creek as one of the
responses when a piezometer water level or water quality
threshold is triggered;

(C) Amending the thresholds for the Northwestern WQM

Piezometers which are set to protect neighbouring wells, so
they are workable and effective in the event background
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concentrations are found to already exceed the drinking
water standards for aluminium and turbidity”.

[136] Overall, the revised WMS Offered Conditions require a Water Management
Plan that manages changes in hydrology and water quality using a system design
condition suite to avoid adverse effects, much like the PDCA cycle (Deming

cycle) as follows:

(a) Plan (frame and conceptualise according to the information from

studies)
(b) Do (test in safe locations).
(©) Check (by extensive monitoring).

(d) Act (amend and iterate as required with estimable triggers).

Finding

[137] Based on WMS’s Offered Conditions and the information supplied, we are
satisfied that the adverse effects on Mahinapua Scenic Reserve, its boundary

wetland and Tawharewhare will be protected from material harm.

[138] We note that the rehabilitation will alter the land's contour to a more gentle
one. Mr Rekker also addressed this issue in his evidence. The plans incorporated
with the rehabilitation management plan show the drainage flows that must result.

Concerning these, Mr Rekker stated at [127]-[128] the following:

‘[127]  The soil mantle of a composition the same ot similar to the original soil
cover will be restored as the penultimate process in mine path
rehabilitation. Stockpiled soil would be re-applied at similar thickness and
be sown to promote the growth of a pasture. The previous hydrological
functions of soil-moisture retention, permeability to vertical drainage and
groundwater recharge would resume.

[128]  Despite the fact that much of the rehabilitated soil drainage is expected
to be vertical and comprised groundwater recharge, the replacement of
the previous swale and ridge topography with more softened relief would
be mitigated by the designed restoration of a wider swale and drain system
to conduct any surface runoff towards the closer water treatment
wetlands for polishing before these overtop into the wetlands of Lake
Mahinapua and Tawharewhare across the eastern boundary.’

[139] Under the amended conditions negotiated with Poutini Ngai Tahu, the

current hydrological connection between the farm and Tuawharewhare through
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drainage channels will cease. That, in combination with the rehabilitation design

described above using wetlands to polish runoff, we expect will result in a long-

term better water quality situation than exists at present.

[140] Similarly, the geotechnical risks of collapse are also mitigated through

system design and WMS’s Offered Conditions to ensure they are negligible.

Are there waterbodies on the Site that qualify as rivers?

[141] The Environmental Law Initiative (ELI), through Ms Sintenie, queries

whether the cut channels and associated hollows constituted rivers under the

RMA. ELI’s focus was on the channel identified as “C”, as shown in Figure 3 of

Dr Keesing’s evidence below. We call it ‘Feature C’.

Fiaure 3 Drains examined which postnatallv held aauatic habitat

[142] The submission of the Environmental Law Initiative is summarised in [10]

-[17] of Ms Sintenie’s submissions as follows:

“10.

17.

The watercourse holds water for much of the year with stable
aquatic habitat, running through the larger of the southern bush
fragments, and a clearly defined bank and bed. It has been
characterised as “naturalised” in the AEE. Similarly, Dr
Keesing’s evidence states that watercourse “C” is a “more natural
look tributary”, but notes it is more likely flooding of a dune
hollow with dug connections to the main cut than a spring
sources driven stream. In ELI’s submission, even if watercoutse
C is an extension of a pre-existing water body that has a resulted
because of some level of human intervention, it is still a
“modified watercourse” and still a river for RMA purposes.

There is no overarching test derived from the cases which
determines whether or any particular watercourse if modified or
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artificial. The appropriate approach to interpreting the relevant
provisions of the RMA is a purposive approach. In Southland
Regional Council v Sonthern Pastoral Holdings L#d the District Court
noted that “a natural watercourse may have more than one
function” and may provide a drainage function as well. ELI
considers that is would be consistent with the purpose of the Act,
including safeguarding the life supporting capacity of the water
and ecosystems to recognise a ‘naturalised’ watercourse with
form and function of a natural stream.”

[143] Dr Keesing said concerning Feature C the following at [40]:

“There is one more natural looking tributary (“C” - Figure 3) although
again it is more likely a flooding of a dune hollow with dug connections
to the main cut than a spring source driven stream. One dug ponded area
is evident to the east of this waterway system and there is a second channel
that is not a “river” due to the lack of a source -it is most likely a remnant
old dune hollow that is flooded during rains and high groundwater times
(“B” - Figure 3)”.

[144] Within this channel are some aquatic species. For example, at [43] of Dr

Keesing’s SOE, he stated:

“Night spotting saw banded kokopu (5) (not threatened) long fin eel (1)
(At Risk - declining) and short tin eel (1) (not threatened) in this tributary
although all fish were barely covered by the water and the only stable
habitat was the larger end pool”.

[145] Ms Clark for the WCRC considered the channels were drains, not rivers.
Ms Clark confirmed that these drains could be cleared as permitted activities

under the regional plan.
[146] The definition of “river” in the RMA is as follows:

“river means a continually or intermittently flowing body of fresh water;
and includes a stream and modified watercourse; but does not include any
artificial watercourse (including an irrigation canal, water supply race,
canal for the supply of water for electricity power generation, and farm
drainage canal)”.

[147] The section of Feature C (as Dr Keesing refers to it), which was cut in the
1980s to connect to Tawharewhare, is a farm drainage canal. By definition, that

section alone cannot be a river.

[148] The question then is whether a water body naturally pooling in the landform
(in this case, the water in the hollow in Feature C) becomes a river that

incorporates a drainage canal, because the drainage canal section, with other
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modifications to the landform, has caused the condition of water flowing from

that landform.

[149] We consider the answer to that question to be “no”. We consider a body
of water to be a river or stream only if it has the natural condition of flowing
water. If so, it remains a river despite modifications that supplement or alter that

flowing condition.

Finding

[150] We agree with Dr Keesing that the body of water in Feature C, which is
not part of a drainage canal, does not have the natural condition of flowing water
and, based on our interpretation of the RMA, Feature C is not a river. It is not

made into a river by the formation of the drainage canal.

Is the remnant on-site indigenous vegetation significant?

[151] As noted above, this matter of contention focused on Indigenous Stands A

and B. Mr Payne accepted that all other remnants were not significant.

[152] Dr Keesing assessed that the indigenous vegetation was not significant
individually or collectively under the RPS and NPS-IB criteria. At [97], Dr

Keesing summarised his analysis in this way:

“I cannot find any one or the entire set of fragments to be significant
under the RPS significance criteria or for that matter the NPS IB criteria
(whose only difference is the treatment of the representative criteria). As
I alluded to above these fragments are small edge effected poor examples
in decline”.

[153] The RPS, Appendix 1, establishes four criteria. If one criterion is met, it is

sufficient to classify the vegetation as significant. The criteria are:
(a) Representativeness.
(b) Rarity/distinctiveness.
(0 Diversity and pattern.

(d) Ecological context.
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[154] Appendix 1 of the RPS commences by noting zhese criteria are intended to be

applied by suitably qualified and experienced ecologists with a good understanding of the local

and national context and its associated ecological tools.

[155] Dr Keesing undertook RECCE plots within and around Indigenous Stands

A and B (and elsewhere) and stated at [60-[61] of his evidence the following:

60.

61.

In my assessment report (Figure 7, page 20) I reported average
plot species richness of subcanopy species as between 10 and 15
taxa (or 15-20 with canopy species). This becomes the metric to
consider aspects important to making significance assessments
such as representativeness.

Landcare Research vegetation 20X20 plot data for NZ forests
(Allen, Bellingham, Holdaway, & Wiser (2013)) show a mean
species richness for this forest type (kamahi hardwood forest in
NZ) of 56 * 13 or for kamahi-podocarp forest 53 * 8.9. These
data illustrates that the fragment forest areas I surveyed typically
have less than half the expected species richness. This is perhaps
obvious given the extent of modification and diminished
integrity and size of the fragments. This is an important point
when considering the NPS IB significance criteria (Appendix 1)
were representativeness of the features meaning something
different that the representativeness criteria of the regional plan
(as it was at the time of the initial assessment)””.

[156] The significance of this plot data to the conclusion about significance is

captured in [88]-[89] of Dr Keesing’s evidence as follows:

“88.

89.

The old criteria require the consideration of how much of a type
remains in the region, or ecological district or land type (a
decreasing spatial scale). The NPS IB recommends assessments
are made at the Ecological District. I illustrated in my response
to the Council section 92, that this forest type (kamahi-podocarp)
on the coastal plains land environment (the most conservative
scale, but not one that has a definition or is mapped) of the same
soil type has around 500 ha remaining of a once predicted 2500
in similar lowland broadleat-podocarp forest (noting that this
prediction did not also consider how much of that plain was dune
and lagoon and sand and gravels). That is 21% remain, this is
outside of the proportion that would trigger a level of under
representativeness (or for that matter rarity) that is flagged by the
RPS representativeness criteria. I note that while these
calculations are estimates they are on the conservative side.

Under the new criteria (reflective of the NPS 1B) it is about the
number of taxa in all forest structures (i.e. canopy, middle tier,
ground tier, epiphytes). As I show above (paras: 60-50), the
ground tier is not as a reasonable common forest type in the ED,
nor is the middle tier because it has less than half the taxa
expected. This is due to the level of historic clearance, stock
access, and edge effects. Only the canopy is close to being
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representative but again it is missing many of its podocarp
components and continues to decline”.

[157] Mr Payne’s position is contained in his section 42A technical report and an

ecology reply dated 8 June 2025. He refined his position further by engaging with

the Panel’s questions.

[158] In summary, Mr Payne assesses the Indigenous Stands A and B as

significant because:

(@)

(b)

©

(d)

©)

Indigenous Stands A and B contain smaller areas that “resemble”
the Mahinapua Scenic Reserve and thus meet all relevant ecological

criteria for significance.

In each case, the subset areas comprise approximately 1,000 m?
(25% of the total of 0.4 hectares) in Indigenous Stand A, and in
Indigenous Stand B, about 4,000 m” (so roughly 13% of the total 3
hectares or = 40% of the separated pocket on the easternmost side

of Indigenous Stand B).

The indigenous forest within areas designated as Indigenous Stands
A and B, but not within the subset areas, gains significance due to

its contribution as a wind buffer and protection from herbivory.

The subset areas are significant because they are areas where
epiphytes restrict herbivory. Consequently, there is a greater
diversity of flora comparable to that found in the Mahinapua Scenic

Reserve.

Indigenous Stands A and B should be assessed for significance
against a small basket of comparable stands lying within the coastal
plain margin between 0.5 and 1 kilometre from the coast because
the combination of substrate, climate, and situation means remnant
forest in these areas within this band provide special ecosystem
services and ecological function that are not adequately accounted
for by a comparison with comparable indigenous forest within the

ecological district.
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[159] The last point in subparagraph (e) above includes the “new potatoes”

proposition. That captures the metaphor used by Mr Payne to convey that the

subset areas within Indigenous Stands A and B act as an invaluable food source,

being coastal and thus fruiting earlier than elsewhere.

[160] Dr Bramley’s contribution to this debate is found at [6] of his statement of

evidence as follows:

In terms of the significance and ecological value of the forest fragments
within the pasture at the Application Site, I agree with Dr Keesing that
they do not meet the significance criteria set out in the West Coast
Regional Policy Statement or the NPS-IB. The fragments are degraded,
isolated, more closely reflect the history of farming than the natural
ecological gradients and patterns and are not particularly is rich in species,
diverse or rare. In my view the RECCE plot data collected by Dr Keesing
has confirmed that they are not wetlands.”

[161] We prefer Dr Keesing and Dr Bramley’s evidence that the Indigenous
Stands A and B should not be classified as significant under the RPS or NPS-IB

for the following reasons:

(@)

(b)

©

(d)

Mr Payne’s assessment of the subset areas was not supported by
plot data produced as field notes, but rather by photographs and

observations.

Dr Keesing’s plot data shows a lack of diversity within the
Indigenous Stands across the forest strata and flora typologies,
supporting our site visit observations of the degraded state of these

stands.

After our site visits, we regard Mr Payne’s description of the subset
areas as resembling the Mahinapua Scenic Reserve as incorrect.
These areas are significantly more degraded than Mahinapua Scenic
Reserve. This also supports the representativeness of Dr Keesing’s

plot data.

The small subset areas in Indigenous Stands A and B are primarily
edges. For example, the subset area in Indigenous Stand “B” is

approximately 40% of a smaller 1-hectare area.
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(e) Herbivory is present in the subset areas, and we do not accept that
they are protected from animals throughout the year. However, the
lower incidence and extent of foraging explain the differences with

other parts of the Indigenous Stands A and B.

€3] The areas outside the subsets are not made significant because they
buffer the subset areas and the eastern escarpment. For example,
we observed little evidence that buffering altered vegetation

patterns on the eastern escarpment and elsewhere.

(2 The “new potatoes” idea has some ecological verisimilitude, but is
difficult to establish or refute, and no evidence from Mr Payne gave
it substance. Given the small size of the subset areas and their
degraded quality, the Panel considers this somewhat intuitive idea

overstated.

[162] We also consider that Mr Payne's coastal band assessment scale was against

the ecological district scale for assessment directed by the RPS and NPS-IB.

[163] There can be ecological function grounds for departing from the ecological
district scale, but we considered that Mr Payne's grounds lacked robust ecological
justification. Effects assessments are very sensitive to scale, and, for example, at
the site scale, most ecological effects are significant. Relying on the narrower
environmental scale, differentiated by climate and substrate, as sufficient to
demonstrate materially differentiated ecological function is flawed reasoning
without evidence that this materially alters species composition and diversity from
that typically found in the district. Mr Payne did not demonstrate material
differentiation supporting the scale he used. Furthermore, the related concepts of
corridors and pathways used by Mr Payne, which can contribute to context and
function, were weak, especially where there is no physical connection to other

surrounding kahikatea forests.

[164] A more effective framework for analysing functional importance in context
is to assess whether the loss will materially harm the life-supporting capacity of
nearby significant ecosystems. If the answer is “no,” the ecological role of the
remnants cannot be considered significant in isolation. We agree with Dr Keesing

and Dr Bramley that the answer is “no.”
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Finding

[165] We find the remnant indigenous vegetation on the Mananui site is not

individually or collectively significant.

Will dust adversely affect adjoining ecosystems?

[166] Mr Cromey made a submission focused on the potential effect of dust on
sensitive adjoining ecosystems.  Mr Cromey provided a detailed visual
presentation on the mechanics of particulate travel, using his experience with
particulate matter in the coastal marine context, from marine farming, to describe
how the devices proposed by WMS in its dust management plan may underreport

the degree of particulate generated by mining operations.

[167] Dr Keesing, in his ecological assessment (Appendix K to the AEE) said the

following about this matter:

“We assume that surface sediment discharges, if any surface flows were
to leave the mine site / plant, and dust discharges off the property ate
managed appropriately and have best practice management regimes and
therefore consider these of no indirect impact to the forest edges or
further distant eastern wetland”.

[168] It follows that Dr Keesing’s expert assessment is that the best management
practices described in the dust management plan would be sufficient to ensure

that there are no material indirect impacts on sensitive ecosystems.

[169] The dust monitoring regime is described in Section 7 of the draft

monitoring report as follows:

“Dust Deposition Gauges (DDG) will be positioned at four locations on
site, close to the boundaries at each of North, South, East and West
boundary locations. Radiation monitoring devices will also be installed in
the vicinity of the DDGs in accordance with Conditions of Consent.

The plan in Appendix 1 shows the initial locations of these four DDGs.
As mining progresses northward, the location of DDGs will move as
required to ensure that the samples will capture any dust generation of the
active mining operation based on prevailing wind conditions.

The use of an independent laboratory to uplift, replace and sample and
report on the contents will be used to undertake monthly sample analysis.
This analysis will inform management practises onsite as outlined in the

trigger response plan below”.

[170] The trigger action response plan is summarised in the table below.
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A TARP (Trigger Action Response Plan) will be implemented.

Nine Mine Project Dust TARP
N e T |

Dust Deposition

Gauge Results

0 - 2g/m2/30 days 2+ 3.9g/m2/30 days >8g/m2/30 days

REPORT TO GENERAL MANAGER.
REPORT TO BDC/ WCRC. STOP
OPERATIONS UNTIL SOURCE OF
DUST HAS BEEN CONTROLLED
UNDERTAKE INCIDENT
INVESTIGATION

INFORM ALLUVIAL MINE
MANAGER IMMEDIATELY
Level of Response NIL REQUIRED INVESTIGATE REASONS FOR
DUST LEVEL ELEVATIONS.
APPLY FURTHER CONTROLS

[171] Duncan Ross is an Environmental Management Lead employed by WMS
with experience in mining environmental management on the West Coast. His
evidence describes how the dust management plan is borrowed from WMS’s

experience at the Okari mine.
[172] At [17]-[18] Mr Ross said:

“[17]  The Dust Management Plan outlines measures to prevent
offensive and objectional dust being caused by consented
activities, and avoid any adverse effects on adjacent properties,
wetlands and reserve areas. Standard and proven techniques for
dust management are proposed, including reestablishing
vegetative cover as soon as possible, covering trucks securely and

utilising water carts/fixed sprinklers for dust suppression on site
if needed.

[18] The application proposes a suite of monitoring across many
environmental parameters, and these are addressed by the
relevant experts, however 1 note the importance of
environmental monitoring to ensure consent compliance and
avoid any adverse effects, and attest to the focus and attention
WMS places in this area”.

[173] We asked Mr Cromey whether he agreed that the experience of WMS’s
operations at Okari, adjacent to indigenous forest, would provide some evidence
about the sufficiency of these dust management measures to manage dust. He

agreed that it would.

[174] The Okari mining system is likely to generate more dust than the Mananui
proposal because of the dry excavation of sand for processing at Okari compared

with the wet dredge-based system proposed for Mananui.
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[175] Our observations of the Okari mine and the condition of the indigenous

vegetation adjacent to the Ferry dune demonstrate the sufficiency of the dust

management plan.

[176] Dr Keesing’s opinion that dust effects will not adversely affect indigenous

ecosystems if usual best practice management is applied is supported by WMS’s

experience with the Okari mine.

Finding

[177] We conclude that the proposal with WMS’s Offered Conditions adequately

manages potential dust effects on adjoining ecosystems.

Are there natural inland wetlands on the site that tricoer the need for resource

consent?

[178] On this topic, we distinguish between two wetland delineation issues as

follows:

(@)

(b)

Whether the wet areas in paddocks on the site are natural inland

wetlands.

Whether there are natural inland wetlands within Indigenous Stand

B.

[179] The relevance of the potential presence of natural inland wetlands is

twofold:

(2)

(b)

First, under the Resource Management (National Environmental
Standards for Freshwater) Regulations 2020, activities affecting
wetlands are restricted. In the case of the extraction of minerals
and ancillary activities, any vegetation clearance or disturbance
within 10 metres of a natural inland wetland is a discretionary

activity under clause 45D.

Under the National Policy Statement for Freshwater Management
2020 (updated as of 2024), a directive policy aims to prevent the

loss and degradation of natural inland wetlands, thereby protecting
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their values; see clause 3.22 onwards. This is a matter of regard

under section 104(1)(b).

[180] The definition of “wetland” in the Resource Management Act is:

“wetland” includes permanently or intermittently wet areas, shallow water, and
land water margins that support a natural ecosystem of plants and animals that
are adapted to wet conditions”.

[181] It is an inclusive definition. The delimiting subordinate clause #hat support a
natural ecosystem of plants and animals that are adapted to wet conditions refers to a
ecological quality essential to qualify as a wetland. The phrase natural ecosystem in
ecology refers to a community of living organisms interacting with each other and
their non-living environment, such as air, water, and soil, in a way that occurs

naturally.

[182] The definition of natural inland wetland is a subset of the RMA definition of
wetland and borrows from the Act’s wetland definition. In the NPSFM 2020 reads:

“natural inland wetland’”’ means a wetland (as defined in the Act) that

is not:

(@) in the coastal marine area; or

(b) a deliberately constructed wetland, other than a wetland
constructed to offset impacts on, or to restore, an existing or
former natural inland wetland; or

(© a wetland that has developed in or around a deliberately
constructed water body, since the construction of the water body;
ot

(d) a geothermal wetland; or

(e a wetland that:
@ is within an area of pasture used for grazing; and
(ir) has vegetation cover comprising more than 50% exotic

pasture species as identified in the National List of Exotic
Pasture Species using the Pasture Exclusion Assessment
Methodology (see clause 1.8)); unless

(i) the wetland is a location of a habitat of a threatened
species identified under clause 3.8 of this National Policy
Statement, in which case the exclusion in (e) does not

apply”.
[183] That NPSFM definition is adopted in the Resource Management (National

Environmental Standards for Freshwater) Regulations 2020.
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[184] Therefore, before evaluating the exclusions in (a) — (e), it must be
determined whether an ecological feature called a natural wetland ecosystem exists in

any place on the Mananui farm.

[185] We first address the controversial issue of whether the wet paddocks on the

Mananui farm are natural inland wetlands; it is a vexed one.

[186] The farm’s landform illustrates why the issue arises. The hollows collect
water. Below is a cross-section of the landform profile. The mining area farm is

approximately 121 hectares and is currently divided into paddocks.

A WESTERN MINING | [ enstenn MininG |
BOUNDARY | | BOUNDARY |

South | T T =] T ;

Figure 7. three cross sectional profiles of the landform to be mined,
[187] As stated previously, the ecological forcing in the hollows is towards the re-
naturalisation as wetlands. This process is thwarted by farming practices including

seeding, fertilising and pastoralism.

[188] There are many wet areas in paddocks that, from time to time, host weeds

such as Buttercup, Dock, and Juncus.

[189] Therefore, the situation on the ground for the wet paddock areas can be

summarised in this way:
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(2)

(b)

©

(d)

They are areas within paddocks. — mostly (but not exclusively)

hollows, which are less than 25% of paddocks on average. As Dr

Keesing reasoned at [77] of his evidence:

“Here, even if we assume every bit of the lower lying linear dune
hollow were technical natural wetland then each paddock, using
the fencing as a guide to a paddock and the northwestern as the
example would contain 25% wet feature (i.e. 1 ha in 8 linear strips
of the 4.5ha paddock). In reality these linear hollows are a mix of
pasture and wet species and the above 25% is a maximum and
unrealistic cover estimate. The paddocks would therefore be
paddocks not wetlands.”

The wet areas can support over 50% facultative weeds such as

Buttercup, Dock, and sometimes Juncus; however, this varies

depending on farming practices. As Dr Keesing stated at [71] of his

evidence:

“The point I make, and which influenced my assessment in
respect to the presence of natural inland wetlands, is that the
farmed land is under a constant varied use and management
which includes stock types and densities, pastural management
practices (tilling and sowing), vegetation clearances and times of
fallow and unmanaged areas, drainage efforts and cessation
petiodically of drainage efforts. These are all actions that cause
the soils and vegetation to oscillate between strong pastural [sic]
cover, changes in nutrient status, changes in hydrology and
periodic reversion (in the absence of management) to bush
through transitional wet species areas. That is, the bulk of the
area on the property is an active farm using all its soils and water
to graze animals or make animal food, it does not contain
indigenous valuable representative natural sustainable wetlands”.

The soils in these wet areas are hydric.

The flora has no indigenous biodiversity value. They are weeds that

persist in the absence of pasture as an early and exotic coloniser

because of their adaptability to wet conditions. As Dr Keesing said

at [72]:

“I walked the property initially and could see that depending on
the stocking type and density, and what each pasture was being
managed for at any one time, it either contained (in the linear
hollows) areas of pasture and areas of wet adapted non-pasture
exotic species, primarily waterpepper, creeping butter cup, docks
and soft rush amongst the pasture (Figure 4), or predominantly
good pasture -i.e. Yorkshire fog, rye grasses, clover, lotus and
plantains. The former typically qualify under the NPS FM
definition protocol (MfE 2020) (either by way of rapid test or
plot testing) as natural inland wetland where there is “some area”
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of more than 50% cover of those species which fall into the
category of Facultative and Facultative wet (Clarkson 2021).”

[190] Mr Payne did not dispute these assessments.

[191] The question then is whether these features make the wet areas, natural
inland wetlands under NPSFM 2024, recognising that it was also common ground
that some of these areas would, on a technical assessment under the wetland
delineation protocols,” qualify as a wetland. For example, see Dr Keesing at [74]

as follows.

“While I agree that there may be small areas across the farm that will meet
the tick box check of the NPS FM (and MfE 2020) protocol, they will not
do so every year and their presence is dependent on the farming activities
on that year, the extent of land recontouring overtime for pasture
improvement, are a product of rain fall, drainage efforts of the farm that
year, and the extent of pasture management and stocking rates that year”.

[192] Some of these wet areas may also not qualify for exclusion under the pasture
exclusion assessment methodology, depending on the area identified for

assessment.

[193] Mr Payne says meeting the ‘tick box’ requirements of the Wetland
Delineation Protocol, based on Clarkson et al, incorporated by reference in

NPSFM 2020, is sufficient to be a natural inland wetland.

[194] We consider that the wet areas in paddocks described above are not natural

inland wetlands for the following reasons:

(a) Wetland delineation protocols are servants of the definition of a
natural inland wetland, not its master. Thus, NPSFM 2020 (updated
2024) says at clause 3.23(3); In case of uncertainty or dispute about the
excistence or extent of a natural inland wetland, a regional council must bhave

regard to the Wetland Delineation Protocols (see clause 1.8).

(b) Hydric soils are only part of the RMA's definition of a wetland.
While they may be an ordinary (indeed necessary) quality of

wetlands, they are insufficient to meet the definition without

2 Incorporated by reference under NPSFM 2024 clause 1.8
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(d)

(®)

supporting a natural ecosystem of plants and animals that are adapted to wet

conditions.

The wet areas at Mananui do not support a natural ecosystem of
plants and animals. On the contrary, they are the unnatural
manifestation of the human farming practices that keep the surface
of the hydric soils in a permanent state of flux between pasture and
weeds, never returning to a natural condition. The recurrence and
persistence of these weeds reflect their superior capacity to survive

in hydric soils as eatly recolonisers.

The function of national policy statements, such as National Policy

Statements, is stated in RMA, s 45(1):

“The purpose of national policy statements is to state objectives
and policies for matters of national significance that are relevant
to achieving the purpose of this Act”.

It is unreasonable, bordering on fanciful, to suggest that wet areas
in paddocks with the qualities above are a matter of national

environmental significance.

Dr Keesing contextualises the underlying and nationally significant
ecological concern with protecting wetlands in NPSFM 2020

correctly in this way:

“As the underlying research publications says (Ausseil et al 2008),
the wetlands that are now rare (and valued) are measured from
the extent of those fully indigenous wetland assemblages (plants
and animals) present prior to humans in NZ, those caused by
natural processes in the absence of exotic species and outside of
forested areas. It did not measure and consider small exotic
assemblages on post forest cleared depressions and modified
hydrology”.

Related to the last point, the Resource Management (National

Environmental Standards for Freshwater) Regulations 2020 state at

Regulation 5 that the regulation is performing a regional function

under RMA, s31 as follows:

“5 Regulations deal with functions of regional councils

These regulations—
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(@) deal with the functions of regional councils under section
30 of the Act:

(b) do not deal with the functions of territorial authorities
under section 3 1 of the Act”.

As a control on terrestrial land use not related to water quality, the
sole relevant function under section 30 is the Regional Council
function at section 30(1)(ga):

The establishment, implementation and review of objectives,
policies, and methods for maintaining indigenous biological
diversity”.

Again, it is unreasonable, if not fanciful, to suggest that this

function empowers maintaining wet, weed-infested areas in

paddocks where no indigenous biological diversity values exist.

(2 No evidence or secondary legislative sources suggest that the
NPSFM contemplated wet areas in paddocks exceeding 500m?* with
the qualities above should be delineated and monitored by regional

councils for their values. What would be the point?

[195] We consider the contention that wet areas with facultative weedy species in
paddocks are wetlands to be misguided, as it ignores the plain meaning of
'wetlands' in ecology and the statutory definition of a wetland that aims to capture
that ecological class. For the contention to be correct, one must arrive at the point
that Parliament (and those making secondary legislation under the RMA) seeks to
protect the landscapes’ ability to re-naturalise and become wetlands, rather than
protecting existing natural wetland ecosystems. If that were the case, we would
expect explicit language to express such an intention, as it would require
pastoralists to let wetlands re-establish in their paddocks rather than merely
protect existing wetlands. This intention is not discernible from the text of the
RMA and the secondary instruments, and is beyond a fair reading of the statutory
functions that enable the secondary legislation to protect wetlands with real

biodiversity values.

[196] As a corollary, the pastoral exclusion is again an exclusion only relevant if
there is a wetland. It subtracts from the class; it does not make the class.
Therefore, even if a natural ecosystem exists, the dominance of pasture species

within and around it is sufficient to exclude the area.

Page 43 of 130



[197] The areas with the highest incidence of Juncus, as we noted, can be

excluded since a quick assessment shows that pasture species dominate them.

[198] The second potential area of natural wetlands encompasses the wet areas

within Indigenous Stand B. This is described in Mr Payne’s peer review dated 20

December 2023 as a Kahikatea swamp without ecological exposition.

[199] Neither Council sought more information under section 91 concerning

Dr Keesing’s ecological assessment (Appendix K to the AEE) of this area which

stated:

“These rush (or creeping buttercup) areas were not present several years
ago and through a change in farm management following the first mineral
sand mining exploration, have been allowed to form (a reduction in
pasture management). If this process was allowed to continue (i.e.
reduced farm management or removal of stock) new forest (through
shrubland) would form, not wetland. That forest would be the same
mixture as south on the DoC reserve, i.e. a kamahi-hinau forest with areas
of kahikatea and totara depending on the subtle topographic relief. That
forest can be seen in the 1951 aerial (Photo 1). It is not wetland or swamp
forest.

On this property kahikatea swamp forest is present in the lower lying
eastern wetlands where kahikatea becomes the dominant cover on wet
ground. Kahikatea is a FAC species, equally as likely to be in dry as wet
conditions (Clarkson et al 2021) and is therefore equally as likely to be on
a ridge, hill side or a swamp. It is not indicative of swamp. The Kahikatea
observed in the fragments of forest in the pasture belong to the
hinaukamabhi forest type common on these hind (historic) dunes and areas
on the outer edge (in pasture) are sufficiently wet at times to have allowed
the Isolepis to colonise. The Isolepis is a common coloniser of forest
seepages as well as lake and pond margins, alone it does not constitute a
representative wetland assemblage, nor with kahikatea make a swamp
forest. As such these areas do not constitute a swamp forest. The
dominant tree canopy is kamahi-hinau.

A swamp is defined (Jonhson & Gerbeaux 2010) as: a wetland that
receives a relatively rich supply of nutrients and often also sediment via
surface runoff and groundwater from adjacent land. Swamps usually have
a combination of mineral and peat substrates. Leads of standing water or
surface channels are often present, with gentle permanent or periodic
internal flow, and the water table is usually permanently above the ground
surface, or periodically above much of it. Vegetation cover is often sedge,
rush, reed, flax, tall herb, or scrub types, often intermingled, and also
forest.

The soil in this farm is not peat but are sands with high mineral content
(see Figure 3 in the Application Assessment of Environmental Effects).
As identified in the hydric soil report, the soils on site fall into four
generalised profiles and in the main these are not hydric soils. The ground
water is below and often well below (>0.5m) the surface and is not in any
location, other than the drains, always above or at the surface (KSL
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(Etheridge et al) 2023)). There is little to no internal flow as there is no
standing water. The forest fragment areas do not meet the requirements
of a swamp.”

[200] Dr Keesing distinguishes between sequences of wet areas within Kahikatea

forest and areas within the forest that can be characterised as swamps or more

conventional wetlands. The differences are observable even to the untrained eye

in the Mahinapua Scenic Reserve. In making that assessment, Dr Keesing has

considered the distribution of facultative upland and upland species.

[201] This point was underscored by Dr Keesing’s evidence at [217]-[219] of his

Statement of Evidence as follows:

“|217] This can be seen in the DOC reserve adjacent where most of the

[218]

[219]

forest is dry kamahi-hinau-podocarp but there are long linear
threads of kahikatea in the dune troughs. Take away the dry
forest around these areas (such as on the property) and the
kahikatea alone start to look like (and the assessment method
reflects) wetland but they are part of a wider, non-wetland forest
just exhibiting the variation in the soil humidity across the forest
(remembering kahikatea are FAC, i.e. as likely to be associated
with dry soils and wet).

The soil in this farm (as evidenced by 100°s of core samples by
the geologists) is not peat but are sands with high mineral
content. The ground water is below and often well below
(>0.5m) the surface and is not in any location, other than the
drains, always above or at the surface. There is little to no internal
flow as there is no standing water. The forest fragment areas do
not meet the requirements of a swamp.

With respect to the other forest fragments, the only other feature
that could be construed as possibly being swamp forest is the
long dune hollow north of the drain cut. Here kahikatea form the
majority of the canopy and there are pockets of Isolepis and
creeping butter cup and water pepper, as well as dry forest plants
such as mahoe, supplejack, kamahi, wineberry and a lot of open
ground and under tier (being fully exposed to stock). There was
at survey flooded water. While this area has a prevalence score of
over the threshold (3.18) it has a dominance indices > 0.5 and at
survey a hydrology that meet the threshold meaning a technical
meeting of the NPS FM natural wetlands protocol. However,
and as described in the method, normal circumstances need to
be present. This is clearly not the case as all the surrounding
forest is missing, leaving only this very narrow, non-
representative remnant. Had all the habitat / forest been present
the result would have been the same as the survey analysis for the
southern fragment, with the dry species (now pasture) balancing
the sums and causing the dominance of FAC cover to be
moderated by the presence of the FACU an UPL canopy cover
species.”
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[202] Dr Bramley at [23] said in relation to this assessment ... “with regard to the
presence of natural inland wetlands within the application site, based on Dr Keesing's plot data
and my own site visit, my view is that the forest areas do not constitute swamp forest (i.e. are not

wetland vegetation).”

[203] Mr Payne, in his reply statement on page 16, made only one comment about

the swamp forest in the following paragraph:

“My scope was to determine whether Dr Keesing's assessment was
accurate, and not to map the wetlands on site. I therefore only collected
data for these two wetlands as well as some kahikatea swamp forest in
what Dr Keesing has termed the “northern fragment”. In all cases, the
wetlands were dominated by wetland vegetation, were larger than 20 m?
(I explain why this is important later), and had natural, saturated wetland
soils.

[204] Mr Payne’s peer review dated 20 December 2021 does not identify a
dominance of wetland species within a 20 m”area as the above quote suggests.
There is one sample of wetland ground cover, but it is not a comprehensive

survey.

[205] Mr Payne includes in his peer review assessment an area of Kahikatea
swamp forest at the north-eastern end of the property (see Plate 8). We consider
that it is not Kahikatea swamp forest. The presence of a shallow water table and
an isolated sample of isolepis reticularis is wholly inadequate data to rebut the more

reasonable assessment that this is lowland Kahikatea forest.

[206] We agree with Dr Keesing and Dr Bramley that the wet areas in Indigenous
Stand B are not natural inland wetlands. Instead, they are lowland Kahikatea forest

with pooled water, varying in depth according to the season and rainfall.
Finding

[207] We prefer Drs. Keesing’s and Bramley’s assessments that there are no
inland natural wetlands within the proposed mining platform or indeed on the
Mananui farm to the west of the escarpment, based on their ecological

assessments and our interpretation of the relevant law.

If there are natural wetlands, is there a pathway for approval under the Resource

Management (National Environmental Standards for Freshwater) Regulations
20207
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[208] Even if we are wrong that there are no natural inland wetlands on the site

to the west of the escarpment that require approval under Regulation 45D, the

scope of the application encompasses that activity. We have considered that

matter and would grant consent under Regulation 45D if it is required.

[209] The pre-requisites to granting consent are set out in Regulation 45D(6) as

follows:

“(©)

A resource consent for a discretionary activity under this
regulation must not be granted unless the consent authority has
first—

@) satisfied itself that the extraction of the minerals will
provide significant national or regional benefits; and

(b) satisfied itself that there is a functional need for the
extraction of minerals and ancillary activities in that

location; and

(© applied the effects management hierarchy”.

[210] The definition of the effects management hierarchy is the same as that in the
NPSFM 2020 which reads:

“effects management hierarchy, in relation to natural inland wetlands
and rivers, means an approach to managing the adverse effects of an
activity on the extent or values of a wetland or river (including cumulative
effects and loss of potential value) that requires that:

(2)
(b)

©

(d)

®

adverse effects are avoided where practicable; then

where adverse effects cannot be avoided, they are minimised
where practicable; then

where adverse effects cannot be minimised, they are remedied
where practicable; then

where more than minor residual adverse effects cannot be
avoided, minimised, or remedied, aquatic offsetting is provided
where possible; then

if aquatic offsetting of more than minor residual adverse effects
is not possible, aquatic compensation is provided; then

if aquatic compensation is not appropriate, the activity itself is
avoided”.

[211] The Panel is satisfied that all requirements are met.

[212] Mr Ballingall’s evidence demonstrates that WMS’s proposal will secure

significant national and regional benefits in employment and economic activity.

Page 47 of 130



[213] The proposal has a functional need to operate in a manner that removes

the natural inland wetlands within the mining platform, as it is impossible for it

to do otherwise and operate a mining system of the type designed to achieve

avoidance of effects on adjoining ecosystems such as Tuwharewhare and

Mahinapua Reserve. Due to the system's design and operational characteristics,

it is impossible to navigate around the many wet areas in paddocks. Further, the

minerals are located within the sand substrate of the farm.

[214] A majority of the Panel decided on this matter in the Barrytown proposal

in the Grey District (LU3154-23 and RC-2023-0046). The Panel adopts the

reasoning in that decision at [233] onwards below.

“1233]

[234]

235]

236]

[237]

It is helpful as part of the semantic assessment of Regulation
45D(6)(b) to consider the differences between the two terms
(“operational need” and “functional need”) because we accept
the two types of need are differentiated for a purpose. However,
we consider it an unsound leap of logic to say that the absence of
use of the words “technical, logistical or operational
characteristics” in the definition of “functional need” means that
“functional need” must exclude those characteristics or
constraints from the assessment of “functional need” simply
because those words are not used in the definition of “functional
need” but are in the “operational need”. Worse “operational
need” is not defined in the NES-FW and so Ms Warnock argues
that terms defined elsewhere govern the meaning of “functional
need”.

The definition of “functional need” does not attempt, like
“operational need”, to relate the need to a particular cause such
as technical, logistical, or operational causes. The definition of
“functional need” focuses attention on the strength of the need
as it relates to the functioning of the Proposal.”

In other words, the key difference between the two definitions
lies in the framing of the subordinate clause commencing with
because. In the case of “operational need”, the definition refers to
characteristics or constraints by type. In the case of ““functional
need”, the reference is not to the characteristics, but to the
activity’s ability to on/y occur in that environment.

For completeness, the definition of functional need treats the
“proposal” and “activity” as alternatives in the main clause so that
cither the Proposal or the defined activities may have the
characteristics for there to be a “functional need” allowing an
integrated assessment that will often be necessary for a complex

facility.

The word “only” in the definition of functional need is not an
adjective but is an adverb modifying the verb “occur”. The use
of the modal “can” in front of “only” is significant and suggests
the phrase’s purpose is to require the Applicant to demonstrate
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238]

[239]

[240]

[241]

[242]

Finding

that the activity or proposal traverses, locates or operates in that
particular environment as an inevitable but undesirable outcome
of that location’s characteristics and constraints.

Therefore, the distinguishing feature between “functional need”
and “operational need” is that the former may arise when the
Applicant demonstrates that the need is an inevitable if
undesirable result of the Proposal. Whereas “operational need”
can arise due to technical, logical, operational characteristics or
constraints irrespective of whether or not the needs ate, in a
practical sense inevitable.

The question then becomes: “What can contribute to the
conclusion that extraction of minerals and ancillary activities
within 100 m of a wetland are inevitably required in that
particular environment™?.

It is reasonable to assume the Executive, when making
Regulation 45D, understood that mining proposals that are likely
to benefit from the discretionary pathway because they are
nationally or regionally significant will often be sizeable, complex
mining operations with auxiliary components. The mines will be
an engineered system conceived to practicably mine the winnable
minerals in that location.

The Panel’s view is that a “functional need” arises when the
mining system’s design inevitably encroaches into the 100 m
envelope for that mining system to operate practically. In such a
case, the encroachment is practically unavoidable. That is not
merely a “reasonably practicable” test dressed up in another way.
It requires a higher level of need to be demonstrated.

The imperatives the Applicant must address and trade-offs it
must manage that inform a design that delivers an achievable
mining platform can all contribute to meeting the “functional
need’ standard. These can include logistical, technical, and
operational characteristics as long as they are collectively
sufficient to achieve the requisite standard. Mr Miller for TiGa
explained that well and the water management system shows the
complexity of the design”.

[215] We consider the effects management hierarchy has been adopted because,

as we have noted, there are no natural inland wetland values on the site within the

mining platform that must be avoided.

[216] WMS has not applied for resource consent under Regulation 45D of the

NES-FW to alter the water level or hydrological function of the wetlands on the

western side of Tuwharewhare that are within the site.
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[217] The WMS mining system has been designed to take all necessary steps to
avoid adverse effects on those natural inland wetlands off-site that have
significant value. In combination with the management of effects on the
Tuawharewhare wetlands, this is a practical implementation of the direction in the

definition of ¢ffects management hierarchy.

[218] We consider there is a functional need to mine the sands in the areas we

identified but discounted as natural inland wetlands.

Is WMS’s proposed ecological restoration appropriate and sufficient?

[219] WMS proposes to progressively restore indigenous vegetation adjacent to
the eastern escarpment as part of its site rehabilitation and to secure the long-term

future of this revegetation program by vesting or covenanting. The arrangement

is shown graphically below.

OEESON  \j

Figure 8. Restoration and recreation ecological concept plan.

[220] Dr Keesing described the main components of this ecological restoration

at [172]-[173] as follows.

“I172] In essence the escarpment forest will be expanded after the
second year of mining and then matured over the life of the
mining. It will be fenced and add at least 30m of new forest width
projecting out from the current western escarpment forest edge
(Figure 8). The proposal is to ensure 4.75 ha will be forest and
will be revegetated using direct transfer (salvaged plants and seed
bank soil and wood from the pasture fragments to be cleared)
and additional nursery grown plants as required, with the goal of
achieving quick canopy closure (80% plus).

[173] In addition, three wetland areas totalling approximately 2.38ha
are to be included, the central one in place of the current drain
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cut and the northern one (post mining) will be a substantive rush
and sedge wetland (Figure 8)”.

[221] Dr Keesing described the environmental benefits of this remediation at

[178] as follows.

“I consider the appropriate remedial / benefit management actions to be
the following:

@)

(b)

©

©

®

Protection of the high value eastern wetland and escarpment,
including the forest / wetland restoration atrea (ca. 20 ha).

Physical protection of the above systems via cessation of
livestock access to the escarpment area through fencing the
restoration area off from the farm. Noting that currently stock
should not have access to the Mahinapua wetland in any case.

Animal pest control in the escarpment forests and wetland (Ca
15 ha for possum, mustelids and feral cats) and new restored
forest edges during the consent period.

No “loss of extent” of forest through an equivalent area of new
(replacement) forest of the same (and better) composition along
the western edge of the of escarpment forest.

@) That forest will be created through direct transfer, use of
nursery grown species and managed natural regeneration
from the overhanging escarpment forest as well as
salvage and protection from pests.

There will be, due to the revegetation area, an increase in the
resilience of the escarpment forest and increases of functional
performance of that forest to buffer the eastern wetland.

In addition, there is likely to be three new indigenous wetlands
developed, and involving the propagation and planting of four or
five sedge taxa and rushes from nursery stock and translocation
of raupo and harakeke from local sources”.

[222] Mr Payne says this is not sufficient remediation. In his supplementary

statement he stated, “put simply, old growth forest is being shortchanged for seedlings at a

1:1 ratio and in my opinion, this is inappropriate”.

[223] Mr Payne went on to say the following on page 26 of his reply statement:

“If an average of 350 trees per hectare is used for the 4.7 ha of forest and
tree fragments proposed for clearance, and 200 seedlings per mature tree
is applied, this amounts to 330,000 plants. If planted following good
practice, seedlings would be spaced at 1.5 m and cover 65 ha (Figure 20).

This is a replacement ratio of approximately 7:1. While there is no one-
size-fits-all offset ratio for the loss of mature indigenous forest in New
Zealand, ratios in the range of 6:1 to 10:1 are commonly applied in
practice to account for ecological complexity, time lag and uncertainty.
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For Transmission Gully, which both Dr Keesing and I worked on
together, the replacement ratio of old forest was 6:1.

In my opinion, a 7:1 is a fair amount of planting for replacing the loss of
centuries old forest values”.

[224] It is difficult for us to accept Mr Payne's invitation to consider other
projects without a full consideration of their effects and comparability with the

present situation.
[225] Our conclusions are the following.

(a) An assessment of the sufficiency of remediation must consider the
security of achieving the long-term intended benefits. The
proposed long-term protection of the proposed wetlands and new

vegetation is important.

(b) We must also consider the condition of the existing indigenous
vegetation and its trajectory. We agree that the indigenous
vegetation is significantly degraded. Additionally, the Panel notes
that, as of right, landowners may remove up to 2,000 m*> of

indigenous vegetation every five years.

(© There will be a gap for a lengthy period when about 4.7 hectares of
degraded Kahikatea canopy is lost without a replacement. That is
something we must weigh in our assessment, recognising also that
this is an operating farm where pastoralism is a permitted use. If
this continues, it will accelerate the terminal decline of the

remaining indigenous stands.

[226] Dr Keesing prepared a comprehensive restoration plan, attached as
Attachment K3 to the AEE, and, in the Panel’s view, if implemented, would

secure the benefits described in his evidence.

Finding

[227] The restoration plan remediates some of the adverse effects. There will be
a loss for a period of degraded Kahikatea forest. It is a reasonable remediation

program in the circumstances.
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Is the residual potential for herpetofauna occurrence in the remnant vegetation

adequately addressed?

[228] Dr Keesing, as part of his ecological assessment, commissioned a lizard
survey by a herpetologist, Matt Turner at Boffa Miskell. The lizard survey
assessment is dated 13 September 2023 and is Attachment K5.> The lizard
methodology is described and includes a combination of passive techniques,

manual searches and tracking tunnels.

[229] Survey methods for low population density species have limitations. Those
limitations are recorded at the end of Section 3 of the lizard survey assessment as

follows:

“Lizard surveys may have poor detection rates because of typically low
population densities (particularly in mainland populations), species’
cryptic colouration, inherent difficulty in surveying preferred habitats (e.g.
dense, tall and/or visually complex vegetation) and behaviour/activity
patterns. As such, even intensive lizard surveys using a variety of active
and passive methods may not detect any individuals in the population or,
possibly, all species present”.

[230] The key findings of that assessment are in Section 5 which reads:

“No arboreal geckos or terrestrial skinks were detected during the lizard
surveys. Due to the low detectability of lizards and the limited ability of
current monitoring tools to detect these species, coupled with the low
density of lizard species on the West Coast, we cannot exclude that lizards
may be present on site. Vegetation within the site was assessed as suitable
for both forest geckos and West Coast green geckos, and less so for
terrestrial skinks. Further, the surrounding Department of Conservation
land may act as a source population for lizards.

The distributions of Hokitika and Kapitia skink are poorly understood as
they are only known from very few locations. However, both species atre
listed as Threatened - Nationally Critical and it is possible (but unlikely)
that they could be present on the site given the habitats available, and that
the site is within their potential range. We consider the potential presence
of these species is a risk to the viability of the project because the loss of
individuals through site development could have population-level effects
for the species and would be a very high level of effect.

We recommend that additional surveys are undertaken to delineate lizard
habitat areas and to direct comprehensive management for lizards. We
note that lizard management should provide a protective benefit for
lizards (if present)”.

3 Appendix 7 to the AEE
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[231] Dr Keesing said this about lizards in his Statement of Evidence at [125] and
[120] as follows:

“[125] For arboreal lizards (gecko) which again are unlikely to be present
but very difficult to prove one way or another, I recommend a
pre-clearance check and that that process govern if a salvage
procedure to manage the clearance in a way that minimises harm
to gecko and allows them to be safely transferred (or to self-
evacuate) to the escarpment forest (or DOC estate) is required.
These protocol are standard and have been practiced at scale on
a number of roading projects around the country including (e.g.
Transmission Gully and Mount Messenger and numerous
Council have guidelines (e.g. Auckland Unitary Plan SCM:
Lizards)). This is contained in Condition 19.2(e).

[126] I consider the effects to fauna of the removal of the pasture
fragments can be rendered to negligible through good
management practices”.

[232] Mr Payne said at Section 3.1 of his reply statement:

“Dr Keesing relies upon the survey of Mr Turner to inform his opinion
on the presence of and effects to native lizards. Mr Turner’s opinion is
that there is wmuoderate likelibood that arboreal geckos occur on site.
Dr Keesing interprets this opinion as that it is unlikely that they occur
(Section 8 of his assessment of effects). My reading of Mr Turner’s
opinion is that he considers it likely that they do occur given that he
doesn’t state that it’s unlikely”.

[233] Mr Payne overstates Mr Turnet’s conclusions. Mr Turnet’s assessment was
more nuanced, where significant fragments to the north were considered to have
a low likelihood of lizards, and a portion of the southern area had a moderate
likelihood. That moderate likelihood was a combination of proximity to the
Mahinapua Scenic Reserve and the quality of the vegetation. Overall, the
likelihood of lizards on the site was assessed as low, giving rise to a
recommendation for more surveying combined with a management response

during felling if the potential presence is established.

[234] Mr Payne also criticised the management regime proposed by Dr Keesing

as set out in the lizard management plan.

[235] Dr Bramley’s contribution to this debate is at [77] of his statement as

follows:

“I agree that it is possible that there is suitable habitat for lizards within
the Application Site. Given the difficulty in reliably detecting lizards,
particularly arboreal species, it is not unusual for a project to identify the
presence of suitable lizard habitat without confirming the presence of
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lizards. Search and salvage of lizards is never completely successful and
the extent to which it is successful remains unknown. Some individual
lizards, including arboreal species, are known to survive the VDT process,
but again, the extent to which this approach is successful at maintaining
lizards remains unknown. Lizards are known to be vulnerable to
predators, particularly rodents and feral cats, and effective predator
control is likely to benefit them. Together, implementing these actions
according to best practice, as set out in the proposed Lizard Management
Plan, represent all that can realistically be done to minimise effects on
lizards™.

[236] The Panel found it challenging to resolve the polarised views. Detection is
a function of effort, species behaviour, observer ability and environmental
conditions. Even with infinite effort, detectability may never reach certainty or
the value ‘1’ for cryptic species of these types. Mr Payne did not demonstrate that
the additional survey effort he proposed would deliver a materially reduced risk
of a false negative, given the limitations of monitoring described by Mr Turner

arising from a poor knowledge of the species.

Finding

[237] We consider that, overall, the best evidence suggests a low likelihood of
lizards on the site. The survey performed does not reveal any, and the habitat is
markedly inferior to that of the Mananui Reserve and Mahinapua Scenic Reserve,
where these threatened species are known to occur in tiny numbers. WMS is
implementing a further survey effort. If this reveals the presence of lizards, then
the lizard management plan will be responsive to that and manage that presence
appropriately. We agree with Dr Bramley that this is the most appropriate

response.

Landscape

Is the degree of physical effects, and the perceptual effects of the WCP and

mitigation acceptable?

[238] The key differences between the evidence of landscape expert witnesses,
Ms Crawford (for the applicant) and Mr Roberston (for the Council), were the
degree of physical effects resulting from the development and the degree of

perceptual effects resulting from the Wet Concentration Plant (IWCP).

Physical Effects:
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[239] Paragraph 6 of Mr Robertson’s supplementary evidence outlines the
potential physical effects of the proposal. He explained that these effects are
limited to the site itself, including the removal of the forest remnant and wetlands,
as well as the permanent alteration of the inland dune landform. Concerning the
impacts on the forest remnants and wetlands, Mr Robertson refers to Mr Payne’s

ecological evidence.

[240] Regarding the loss of the dune landform, Mr Roberston states that the site’s
post-mining landform will be homogenous, sloping down from east to west.
However, he clarified at the hearing that while the dunes are a notable element of

the landscape, they are not significant.

[241] Mr Roberston’s supplementary evidence makes it clear that if the Panel
accepts Mr Keesing evidence over Mr Payne’s evidence regarding the significance
of the forest remnant and presence of wetlands, the temporary physical effects of
the proposal would reduce from high to low (less than minor), while the
permanent physical effect would reduce from moderate to very low/positive. Mt
Roberston explained at the hearing that it was standard protocol that the
significance of ecological values is a major component of physical, naturalness

and perceptual landscape values.

[242] As stated above, we preferred Mr Keesing’s evidence over Mr Payne’s
evidence. Subsequently, we found that the forest remnants are not significant
natural areas and agreed with Dr Keesing that there are no natural inland wetlands.
Accordingly, we accept Mr Roberston’s evidence that the temporary physical
effects of the proposal would be low (less than minor),while the permanent

physical effect would be very low or positive.

Perceptual effects

[243] The potential perceptual effects of the WCP was the key landscape issue
associated with the proposal. Accordingly, we start our assessment of perceptual
values with a summary of the evidence regarding the different components of

perceptual values and how each landscape witness considered perceptual values.

[244] Mr Robinson helpfully explained at the hearing that experiential values are

a component of perceptual values, with experiential values being what you
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experience when you are in a landscape. This contrasts with perceptual values,
which include experiential values but also include a cognitive component. The
latter comprises the preconceived perceptions and expectations that are brought
with you before entering a landscape. Mr Roberston confirmed at the hearing
that an assessment of perceptual values includes an assessment of whether the
proposal would be perceived as incongruous with the landscape or not. It
therefore follows that a person’s preconceived perceptions and expectations
would influence whether they found an element in the landscape to be

incongruous or not.
[245] In relation to the WCP, Mr Robertson’s supplementary evidence states that:

(a) Temporary effects on perceptual values are driven by the
prominence of the WCP when viewed from SH6, the properties to

the east of state highway and the Mahinapua Walkway.

(b) Permanent effects on perceptual values are driven by the proposed
bunds and associated roadside planting and their retention in

perpetuity.

[246] However, in respect of the bunds and roadside planting, WMS offers to
remove these upon the closure of the mine to address Mr Roberston’s concerns.
We accept this and do not consider the permanent effects on perceptual values

further.

[247] Ms Crawford’s evidence summarised that perceptual values are one’s
sensory experience of the environment. Regarding this site, it offers sensory
experiences such as hearing the sound of the sea, the sense of emptiness in the
area, and the presence of native vegetation. However, to us, these matters are
more experiential than perceptual. Ms Crawford does not specifically assess
effects on perceptual values, but rather assesses effects on amenity and

naturalness.

[248] Mr Robertson’s primary evidence was critical of Ms Crawford’s approach
to perceptual values and suggested that her assessment only addressed the visual
effects of the proposal from identified public and private locations. His evidence

also states that this narrow approach to the perceptual landscape is a significant
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limitation to the assessment because it does not consider the values of remoteness,
isolation, and tranquillity that underpin the broader concepts of character and
amenity of the local landscape. However, after receiving Ms Crawford’s evidence,
Mr Robertson’s supplementary evidence stated that he did not believe there is
material disagreement regarding the characteristics that underpin the perceptual
values expressed in the local landscape, but rather this is a case of using slightly

different terminology to summarise these values.

[249] Mr Robertson clarified at the hearing that the main visual receptors of
concern regarding the WCP were the people using the Mahinapua walkway, State
Highway 0, and residents in the surrounding area. He confirmed he was

concerned about the following perceptual characteristics of the site and proposal:

(a) The openness of this landscape affords views to the backdrop of

the Mahinapua reserve and the Southern Alps.
(b) The remoteness, isolation and tranquillity of the area.

(© The design of the WCP, which he says will appear incongruous in

the landscape compared with permitted agricultural buildings.

(d) The height and visibility of the WCP will appear above the skyline

and backdrop vegetation.

(e) The increased visibility of the WCP at night will adversely affect

people’s perception of the nighttime environment.

€3] The ineffectiveness of the bund, landscaping and colour scheme to

mitigate these effects.

[250] In terms of quantifying perceptual effects, Mr Roberston’s supplementary
evidence states that the WCP's temporary perceptual effects will be
high/moderate, while permanent perceptual effects will be very low. Accordingly,

only the temporary perceptual effects are at issue.

Nighttime Temporary Perceptual Effects

[251] Mr Robertson’s supplementary evidence states that the lighting of the WCP

was a notable factor in his assessment of perceptual effects. He suggests that the
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condition requiring compliance with a 2 lux nighttime limit is problematic because
lux is a measurement of the illumination of a surface, rather than the brightness

of a particular light source or its prominence at nighttime.

[252] Mr Roberston also suggests that there is a lack of clear information as to
what the WCP will look like at night, despite WMS responding to a further
information request by providing an image of the applicant’s Westport WCP plant

at night and Ms Crawford addressing this matter in her evidence.

[253] Ms Crawford’s evidence states that night-time exterior lighting will be kept
to a minimum and to only what is required for health and safety purposes. She

states that:
(a) Office rooms will close blinds at night.
(b) Carparks will use sensor lighting.

(0 The dredge will be situated below ground level most of the time

thereby confining its lighting.
(d) Staff will use headlights instead of flood lights where possible.

[254] Ms Crawford does, however, acknowledge the need for lighting on vehicles,

at the site entrance, on the WCP, and in other operational areas.

[255] Conditions 18.1 to 18.5 are proposed to mitigate lighting effects and in

summary, require:
(a) Lighting must not exceed 2.0 lux onto any adjoining property.

(b) Lighting must comply with the Australian Government’s National

Light Pollution Guidelines for Wildlife.

(0 All fixed lighting must be directed downward, shielded to avoid light
spill outside of permitted limits, operate primarily in the yellow
orange spectrum, and be filtered to reduce blue and violet

wavelengths.

(d) Lights must only illuminate the object or area intended.
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(®)

@

(h)

Fixed lights must be mounted as close to the ground as practicable

while still achieving site lighting requirements.

External lighting must be minimised on the seaward side of

buildings to minimise light spill toward the coast.

External lighting must use the lowest intensity lighting possible,
while ensuring compliance with workplace health and safety

requirements.

The consent holder must conduct a lighting audit to ensure
compliance with the above requirements, and if there is non-

compliance, must make changes to ensure compliance.

[256] Mr Robertson visited the site at night and observed that the lighting in the

area was very dim, sporadic, and unobtrusive. He concluded that the perceptual

nighttime effects of the WCP could have a moderate to high impact. To mitigate

this, Mr Robertson suggests restricting the operating hours of the mining

activities.

[257] However, we note that Mr Roberston’s evidence did not address some

important matters, including that:

(2)

(b)

©

(d)

The houses in the vicinity of the site are all well separated from the

WCP and are generally orientated away from the site.

People in the area will mostly be indoors during the hours of

darkness.
Traffic on State Highway 6 will be greatly reduced at night.
The bund and landscaping will mitigate lighting.

The conditions that limit light colour, design, direction and

shielding will mitigate lighting effects.

[258] While Ms McGrath’s evidence acknowledges Mr Roberston’s concerns, in

response to questions at the hearing, she noted she was less concerned about

lighting because the public will not be passing the site at night and the WMS
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Offered Conditions mitigate the effects of lighting. She also observed that the
Westland District Plan does not regulate lighting in the Rural Zone.

[259] We agree with Mr Robertson that the WCP will be visible at night from the
surrounding area. However, we disagree with Mr Robertson’s conclusion that the
lighting effects of the WCP will be moderate to high, given that it is setback from
the road, the mitigation measures proposed, the orientation of houses to the west

and the reduced number of people out during the hours of darkness.

[260] We also agree with WMS’s view that most people travelling along State
Highway 6 at night are likely to be locals, since most tourists travel during the day.
As discussed further below, the small number of submissions on landscape issues
indicates a lack of community concern about this matter. Therefore, we consider
that many local residents will appreciate the economic benefits the facility
provides to the district and will likely have a higher tolerance or indifference
towards the visibility of the WCP at night. This is a preconceived perception that

forms part of perceptual values.

[261] Considering these matters, we find the adverse perceptual effect from the
light of the WCP would be low to moderate in landscape patlance, or less than

minor to minor in resource management terminology.

[262] Based on Mr. Chase’s evidence, we understand that shutting the WCP at
night poses a significant operational challenge. Therefore, we find that Mr.
Roberston’s suggestion to restrict the WCP’s operation to daylight hours is
disproportionate to the effects of lighting involved. Consequently, we have not

proposed any conditions to restrict the WCP’s nighttime operation.

Daytime Perceptual Effects

[263] In respect of daytime perceptual effects of the WCP, Mr Roberston’s

evidence in summary states that:

(a) At 17m high, the WCP will be the most significant element in the
local landscape and will be more industrial in appearance than any

other building in the local landscape
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(b) The WCP will project above the crest of the proposed bunds and
the middle ground skyline, which is currently delineated by the

remnant native forest within the site.

(© Projecting above this backdrop vegetation increases the visual
prominence of the WCP and will significantly affect the nature and

appreciation of views to the west for State Highway 6 users.

(d) The WCP will especially affect southbound travellers, because their
view is currently drawn to the west and is relatively uninterrupted
across the site, to the native bush bordering Tawharewhare and

Lake Mahinapua, to the distant Southern Alps.

(e) In perceptual terms, this view typifies the mountain to sea landscape
and the scenic and open character of the local landscape that the

WDP seeks to maintain and protect.

[264] Mr Roberston agrees that it is plausible to suggest that milking sheds,
implementation sheds, and covered feedlots are established under a permitted
baseline scenario. However, he believes that rural buildings associated with
permitted agricultural uses are not an especially helpful comparator, as most are
relatively low in height, feature uniform cladding and colours, and are clustered.
Mr Roberston concludes that the most effective way to reduce the daytime effects
of the WCP is to lower its overall height by approximately 4-5m relative to State
Highway 6. He further states that doing so would bring the WCP below the

middle-ground skyline and significantly lessen its visual prominence.

[265] WMS confirmed that lowering the WCP was not possible for operational

reasomns.

[266] Ms Crawford and Mr Roberston both agreed that the WCP would be visible
from State Highway 6 from a distance and from parts of the surrounding area,
including the Mahinapua walking track. However, horizontal views from State
Highway 6 will not be possible, as indicated in the section drawings annexed to
Ms Crawford’s evidence. Ms Crawford clarified at the hearing that the WCP
would be visible for approximately 45 seconds when traffic is travelling south on

State Highway 6. It would also be visible when traffic was travelling north.
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[267] With this evidence in mind, we understand that although views of the WCP

will be available from a distance, it will initially seem smaller and less noticeable

when viewed from afar. However, as traffic approaches, the WCP will appear

larger and more prominent until the bund and landscaping begin to obscure it.

Once screening starts, the visibility of the WCP will gradually diminish until it is

completely hidden from view. This screening will increase over time as the

landscaping grows taller.

[268] As both landscape experts agree on the visibility of the WCP, the remaining

matters in question are:

(2)

(b)

©

The extent to which the proposed mitigation measures will reduce

any adverse effects.

The magnitude of the residual adverse effects considering any

permitted baseline; and

Whether the residual adverse effects will be acceptable or not in the

context of the submissions and district plan provisions.

[269] The main visual mitigation measures proposed for the WCP include:

(2)

(b)

©

(d)

A 150m setback from State Highway 6.

A planted 3m high bund along most of the western boundary. Infill
planting is proposed in two sections that are approximately 150m

long where no bunds are proposed.

Planting along the northern boundary. Temporary bunds are also
proposed along the northern boundary, but these are to screen view
of the mining as opposed to the WCP. However, when they are in

place, they will also screen views of the WCP.

A colour scheme, with the first 5m of the WCP being a green colour
(named woodland) that has a light reflectivity value of 20%. The
next 12m in height will be a colour called Papyrus White, which
appears more grey than white and has a light reflectivity value of

59%.
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(e) Removal of the processing plant upon completion.

[270] Concerning the permitted baseline, we accept the evidence that farm
buildings and activities could be constructed and conducted on the site as a
permitted activity. In terms of the likelihood of these activities occurring, it is
proposed to continue farming the site post completion of the mining and
therefore the effects associated with farming are almost certain to occur. Although
we have not been presented with any evidence that buildings will be established
on site, it is common for most farms of this size to have accessory buildings and
therefore we find that farm buildings are likely to be established on site, in one

form or the other, post the completion of mining.

[271] Although the Westland District Plan limits farm buildings to 10m in height,
it does not limit their floor area. While we consider it fanciful to consider a farm
building of unlimited floor area, we do not consider it fanciful to consider large
farm buildings such as dairy sheds, farm implement sheds, barns, winter cow
barns or feeding barns. While we acknowledge that farm buildings and farming
activities generally have a different character to the WCP, and to some extent, are
an expected part of the rural environment, we do not accept Mr Robertson’s

evidence that they are not a useful comparator.

[272] The reason for this is that farm buildings and farm activities can have
adverse perceptual effects. Farm activities can also generate unpleasant smells,
daily noise, and significant amounts of activity (e.g., twice-daily milking). Farm
buildings and activities are also permitted without mitigation, which contrasts

with the current proposal that includes mitigation.

[273] While we accept that farm buildings and activities are not entirely
comparable to mining activities in character, they may have adverse effects on
perceptual values and thus serve as a useful comparator. For example, farm
buildings and activities can negatively impact perceptions of the landscape's
openness, naturalness, tranquillity, and solitude. Therefore, the permitted baseline
of farm buildings and activities is not relevant in terms of being the same activity
but is relevant because it allows effects on the landscape's openness, naturalness,
tranquillity, and solitude to occur. In short, this is useful because we are not

comparing the proposal's effects against a completely natural environment but
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rather against an existing pastoral environment that can and likely will have

perceptual effects from farm buildings and activities.

[274] Regarding the extent of the residual perceptual adverse effects of the WCP,
Mr Roberston states that they will be at least moderate, while Ms Crawford rates
the effect as low to moderate (minor). Considering the mitigation measures and
the existing permitted baseline for farm buildings and activities in this area, we
conclude that the potential perceptual effects of the WCP will likely be moderate

in landscape terms or minor in resource management terms.

[275] In respect of the acceptability of these adverse effects, we first turn to the
submissions to ascertain the extent to which these effects were raised by the
community. As stated in Ms Crawford’s evidence, only 2 out of 92 submissions
(2%, raised concerns about the appearance of the WCP. The submissions that

raised these concerns were from K Stuart and M. Elder.

[276] However, among these submitters, only K Stuart lives near the site at 544
and 548 Ruatapu Road. Since the processing plant is 2.3 kilometres away from
that property, we agree with Ms Crawford that if the plant is visible, it will only
be from a distance and will be a very small part of the view. Therefore, we find

that the adverse perceptual effects on that property are likely to be less than minor.

[277] The submissions do not indicate a significant amount of local opposition
to the development based on landscape and visual impacts. If the community
believed the proposal was seriously out of place in this environment, we would
have seen more submissions opposing it. The absence of comments on landscape
and visual issues in some ways suggests a degree of community acceptance or
indifference to those effects. We suspect this is partly because many community
members support the proposal due to its employment and economic benefits, as

reflected in the 66 submissions in support of the application.

[278] We also suspect that local support for the development may positively
influence local perceptions of the WCP. People employed at the mine, either
directly or indirectly, or who have friends, family, or community members
working there, may view the WCP more favourably than those who do not
perceive these local benefits. This positive perception is likely to foster greater

tolerance or acceptance of any visual and landscape impacts.
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[279] For non-locals, we acknowledge that the appearance of the WCP may seem
out of place with the surrounding rural and natural landscape. However, the
context is that there are hundreds of kilometres of pristine wilderness along State
Highway 0, along with a similar amount of rural land. Much of this land is
protected in conservation estate and will never be developed. Additionally, as Ms
Crawford states that the WCP will only be visible for 45 seconds, and as
mentioned above, the visibility during this time will vary. This means any sense
of incongruity will be brief during most journeys along State Highway 0.
Therefore, while the WCP may seem incongruous to some, the reality is that its

visibility will be limited in both duration and extent.

[280] Given that the setback of the WCP from the Mahinapua walkway is
approximately 1 km, along with the landscape planting, temporary bunding, and
the WCP’s colour scheme, we agree with both landscape witnesses that the effects
of the WCP when viewed from the walkway will be low to moderate (less than
minor to minor). In reaching this conclusion, we note that the section of the
walkway adjacent to the site begins at a house owned by WMS and mainly borders
farmland. Consequently, the naturalness, solitude, and tranquillity of this area are
already reduced. While the appearance of the WCP will further diminish these
values, the impact will be minimal. Additionally, the surrounding context is that
the track bordering the site is approximately 600m of a total 6.4 km track.
Therefore, we find the perceptual effects of the WCP when seen from the

Mahinapua track to be acceptable.

Finding:
[281] We find that the degree of physical and perceptual effects of the WCP is
appropriately managed.

Noise

[282] The proposed mining activity is expected to generate construction and
operational noise. This was understandably a matter of concern to submitters,

especially those who reside close to the site or SH6 / Ruatapu Road.*

# Submitters included Gene & Kirsty Wilson, Michael and Philippa Meuli, and Karen Stuart.

Page 66 of 130



[283] Jon Farren provided evidence for WMS on construction and operational

noise.

Existing Noise Environment

[284] Mr Farren advised that the existing daytime noise environment is
dominated by traffic noise on State Highway 6, with surf noise also contributing
to the measured noise levels. When traffic decreased at night, surf noise became

the dominant source.

[285] Mr Farren’s assessment concludes that the closest dwellings to the site
currently experience ambient noise levels in the mid to high 50’s dB LAeq during

the day. At night, ambient noise levels are in the order of 50 dB LAeq.

Proposed Noise Limits

[286] Mr Farren modelled noise emissions associated with the proposed mining
activities and HMC processing operations based on noise source data collected
through noise measurements of similar plant and equipment at the Applicant’s
Nine Mile mine, in addition to other mining and processing operations around
New Zealand. Mr Farren assumed conservative source noise levels based on all
mining plant and equipment operating at the same time at the closest practical
points to existing dwellings. In practice, noise levels will be lower than predicted

when mining is occurring away from the western and northern boundaries.

[287] The proposed mining, processing and trucking operation will occur 24
hours a day, 7 days a week. However, the topsoil stripping activities, which
includes most of the mobile equipment, will only occur during the hours of 0700-

1900.

[288] Mr Farren proposed the following noise limits for the Mananui mining
operation based on his review of the WDP, TTPP, the guideline noise limits
provided in NZS 6802, and WHO guideline values:’

Daytime 0700 to 2200 hrs | 55 dB Lac (15 min)

5 The World Health Organisation (WHO) Guidelines for Community Noise (Berglund, Lindvall
and Schwela, 1999)
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Night-time | 2200 to 0700 hrs | 45 dB L (15 mi and 75 dB LAFmax

[289] The proposed noise limits are based on the following mitigation measures:

(a) Southern and northern noise control bunds that are 3 metres in

height.(’

(b) A central bund adjoining the processing plant area. While the
central bund is not required for noise control purposes, it will

reduce noise emissions from the site to the west of State Highway

0.

(©) A setback of 85 metres from the notional boundaries of 669, 677
and 694 Ruatapu Road.’

[290] Mr Farren advised that the proposed noise limits will provide an
appropriate level of residential amenity when measured at the notional boundary

of the nearest dwellings.

[291] Since the application was lodged and after receiving submissions, WMS
revised the schedule of mobile mechanical equipment to be used on site and its
expected duration of use. This will further reduce the noise levels for all residential

receivers as:

(a) The quantity of mobile equipment operating in the vicinity of the
pit has reduced and trucks are no longer proposed for topsoil
stripping and rehabilitation works that occur during the day

between 0700 and 1900 hrs;

(b) Between 0700 and 1900 hrs, the front-end loader, excavator and

bulldozer will only operate adjacent to the pit during the day, and
for 20 to 25% of the time; and

¢ Consent Schedules, Schedule 4 Mananui Noise Bund Concept Overview

7 “Notional boundary” means a line 20 metres from the facade of any building used for residential
activity, or the legal boundary of the site on which the building is located where the boundary is
closer to the building than 20 metres.
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(© The integrated tool carrier at the processing plant will not operate

at night.

[292] Mr Farren prepared revised noise level calculations and noise contour plots
taking account of these proposed changes. The revised predicted noise levels
show that the mining operation will comfortably comply with the proposed day

and night noise limits of 55 and 45 dB L, at all locations.

[293] Mr Farren compared the WMS noise limits to the permitted activity limits
of the WDP and TTPP. Mr Farren advised that both Plans adopt the same
numerical noise limits of 55 and 45 dB for the day and night-time respectively.
However, the noise metrics and times of application are different in both
documents. The WDP applies a 45 dB “night-time” limit during the day on
Sundays and public holidays.

[294] The proposed WMS noise emissions are expected to be less than the WDP
and TTPP permitted activity limits, except when extraction is occurring close to

some dwellings for:

(a) WDP — one hour between 1800 and 1900 on Saturday and 0700 to
1900 on Sundays (and public holidays); and

(b) TTPP - one hour between 0700 and 0800 on weekends (and public
holidays).

This is illustrated by Figure 2 from Mr Farren’s evidence.

Figure 2 Compliance assessment with the District Plan and project noise limits

Mon-Fri Saturday Sunday
0 4 8 12 16 20 © 4 8 12 16 20 0O 4 8 12 16 20
Compliance with WDP limits

[295] The Panel notes that the WDP permitted activity noise limits are less than
the ambient noise levels and that the degree of non-compliance with the TTPP
permitted activity limits is minor. The Panel is satisfied that the proposed WMS
noise limits and mitigation will achieve an appropriate level of amenity at the

notional boundary of the adjoining residential dwellings.
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Construction Noise

[296] Construction noise arising from the construction of buildings, access roads
and the formation of earth bunds for noise control purposes, will be managed in
accordance with New Zealand Standard NZS 6803: 1999 "Acoustics -

Construction Noise".
Traffic Noise

[297] WDC requested an assessment of the noise effects of increased truck

movements during the night-time period on the receiving environment.

[298] Mr Farren noted that the WDP permitted activity rules specifically exclude
road traffic from compliance with the noise standards in Rule 5.6.4 (d) which

states:

(d) Noise standards are set to ensure the protection of community health and amenity.
Exccessive noise levels can have a detrimental impact on environmental quality. Road

traffic noise is excluded from the noise standards. Transit New Zealand has developed

draft standards for road traffic noise which may be applied to State Highway

tmprovements. (emphasis added)

[299] Mr Farren concluded that the proposed number of heavy vehicle
movements is not frequent enough to result in an increase in the underlying noise
level and will be perceived as a series of individual noise events that is similar in

nature to the existing situation.

Noise at the Wetlands

[300] The adjoining wetlands provide suitable habitat for Australian bittern

(Matuka). The potential effects of mine noise on bittern was raised by submitters.

[301] With reference to published research provided by Dr Keesing, Mr Farren
concluded that the dominant frequency (pitch) characteristic of the bittern is
within the 125 Hz octave band and that the bittern, in its natural environment,
can generate a call approximately 30 I above the underlying 125 Hertz ambient

sound level.
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[302] Mr Farren provided noise contours relating to mining activity occurring in
the south-east corner of the site at the closest point to the wetlands and
reproduced these contours for the revised schedule of mechanical equipment that

is now proposed by WMS.

[303] Mr Farren concluded that most of the wetland would have a sufficiently
low noise threshold for the bittern call, with the potential exception of the region
within approximately 150 metres of mining activity, or out to the 50 I (125 Hz)

contour as shown in Figure 3 from his evidence:

Figure 3 125 Hertz octave-band sound pressure level from daytime mining

bal| DAY at 125 Hertz OB
i Processing, dredging topsoil
removal and rehab

1 x Dradge (dksol)
* Excavator (50% uilsaon)

x Dozer [50% Labsation)
 Field Soreen J

Hz

[304] The Panelis satisfied that the noise effects on bittern are low and temporary
in nature. The effects of noise on the adjoining wetland will decrease as mining

moves away from the eastern boundary.

Acoustic Peer Review for Westland District Council

[305] Mr Farren’s noise assessment was peer-reviewed by Lindsay Leitch for
WDC. She concluded that longer working hours with noise levels of up to 55 dB
Laeq would not provide sufficient respite for residents. Ms Leitch proposed the
adoption of the existing WDP “night-time” limit of 45 L., during the day on
Sundays and public holidays.
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[306] Mr Farren reviewed the evidence of Ms Leitch and noted that the closest
residents experience daytime traffic noise levels above 45 L., on Sundays, and

therefore the intended respite would not be achieved in practice.

[307] Mr Farren and Ms Leitch agree that compliance with NZS 6803:19992 is

the appropriate means of managing the effects of construction noise.

Conclusion

[308] Overall, Mr Farren concluded that noise effects of the WMS mining
operation would be less than minor.
Finding

[309] Based on the evidence, we find that the potential adverse effects of noise

are no more than minor and do not weigh against a grant of consent.

[310] The Applicant has offered to prepare a Noise Management Plan (NMP) to
be certified by the WDC, which we find appropriate and routine for a proposal
of this magnitude

Traffic

[311] Nicholas Fuller provided evidence for the Applicant on traffic matters.

Existing Environment

[312] SHG6 / Ruatapu Road is the main link between Hokitika and Franz Josef to
the south. It is classified as a Limited Access Road administered by the New
Zealand Transport Agency (‘NZTA’). The road carriageway width is

approximately 7.2m plus 0.7m sealed shoulders and wide grass berms.
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Figure 2: Ruatapu Road Looking North from the Site Access

[313] WMS will haul HMC along SH6 /Ruatapu Road north to the Port of
Greymouth.

[314] The speed limit on SHO at the site is 100km/hout.

[315] Mr Fuller advised that the existing traffic volumes on SH6 are in the order

of approximately 2,400 vehicles per day, with 7.8% heavy vehicles.
Site Access

[316] The site access is proposed to be via a newly constructed entranceway to

SHo.

[317] The proposed site access has been designed as an intersection with a right
turn bay. The access accommodates vehicles turning onto and from SH6 without

conflict and supports the safe and efficient operation of SHO.

[318] The visibility at the access will comply with the District Plan and NZTA

requirements.

[319] The existing residential dwelling access will be retained for residential and
farming activities to separate any ongoing farming traffic from the mine traffic.

The southern farm access will be closed.

Issues Raised by Submittets
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320] The New Zealand Transport Agency® submitted on the application, and
P gency PP

sought:

(a) An amendment to the design of the vehicle access.

(b) Further details and clarification on the timing of the northern and
southern vehicle crossing/access closures, the reinstatement
works proposed, and the proposed conditions for reinstatement.

(0 An assessment of the potential stormwater effects on SHO,
including details on how the stormwater runoff from the bunding
and at the site access will be appropriately managed; and

(d) Further clarification on, and assessment of, the potential light spill

and glare effects associated with onsite exterior lighting on SH6

road usets.

[321] Mr Fuller liaised with NZTA to resolve the above matters and agreement
was reached on a revised access design and amendments to the transportation
conditions. NZTA tabled a letter for the hearing confirming that the conditions

volunteered by the Applicant addressed their concerns.

[322] A joint submission raised concerns with respect to the potential effect of
increased truck movements on SH6 / Ruatapu Road between the intersections of
Takutai Terrace and Golf Links Road/ Arthurstown Road on the safety of
pedestrians and cyclists.” The Panel was greatly assisted by Mr Neale, who spoke
to this submission at the hearing and marked out the width of the road shoulder
and berm. During our second site visit we walked along SH6 / Ruatapu Road
from Takutai Terrace to Golf Links Road/ Arthurstown Road to understand the

concerns raised by the submitters.

[323] Mr Ross, Environmental Management Lead for WMS, discussed the
operation of the Community Liaison Group for the Nine Mile site and the
opportunity this has provided to proactively manage the effects of mine traffic on
adjoining residents. A representative from Takutai Terrace / Inanga Place will be

invited to be part of the Community Liaison Group for the Mananui operation.

8 Submission 74
9 Submission 82 from the residents of Takutai Terrace and Inanga Place, Ruatapu.
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We are satisfied that the Community Liaison Group in combination with the
Transportation Management Plan are the appropriate means of managing the

effects of mine traffic on the residents of Inanga Place and Takutai Terrace.

[324] Submitters raised concerns regarding the effects on pedestrians and cyclists
of trucks travelling through Hokitika. Mr Fuller noted that there are footpaths
provided on both sides of SH6 plus pedestrian refuge islands at the intersections
with Weld Street, Hampden Street and Park Street. Mr Fuller also noted that there
is a flush median provided on SHG6 through Hokitika, which can be used by

vehicles when overtaking cyclists to provide additional clearance.

Transportation Conditions

[325] WMS propose undertaking 24-hour trucking from the site. Consent is
sought for a maximum of 70 truck movements per day (35 departures plus 35
arrivals) and 6 per hour (averaged over a week).  An allowance has been made
in the conditions for additional houtly truck movements to allow for operational

flexibility.

[326] Asis routine for these types of projects involving heavy vehicle movements,
WMS has proposed a Transport Management Plan (TMP), which will be subject
to certification by the WDC. The TMP will contain what we consider to be robust

requirements, including, amongst other things:

(a) A method for educating drivers on considerate and safe driving
behaviour around pedestrians and cyclists, including between

Takutai Terrace and the Hokitika River Bridge;

(b) A method of reporting crashes involving a vehicle associated with
the activity and any other road user, and road defects, to the
Consent Authority and the relevant Road Controlling Authority

(where this is not the Consent Authority);

(©) A method for the Consent Holder to record, investigate and
advise truck and staff transport service drivers of any complaints
received about driver behaviour, and to provide this record to the

Consent Authority when requested; and
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(d) Methods to minimise amenity disturbance for residents, including
but not limited to locations where use of engine brakes must be

avoided.

Conclusion of the Transportation Assessment

[327] Mr Fuller concluded that:

(a) The effects of the proposed activity on the wider transport network
has been considered and there is sufficient capacity to

accommodate the anticipated traffic generated by the proposal.

(b) The traffic volumes on SHG6 generated by the activity are within
acceptable volumes based on the anticipated capacity of the existing

road design and the proposed access arrangements.

Finding

[328] Having carefully considered the evidence, we are satisfied that the
transportation effects of the Applicant’s proposal, including the effects of the

proposal on the safe and efficient operation of SH6, are no more than minor.

Cultural

[329] The Mananui site is located within the shared takiwa of T'e Rananga o Ngati
Waewae and Te Rananga o Makaawhio (collectively referred to as Poutini Ngai
Tahu). The site adjoins Tuwharewhare (Mahinapua Creek) on its eastern
boundary. Lake Mahinapua located to the south-east of the mine site is known as

Te Tawiri a te Mako in tribal traditions.

[330] Lake Mahinapua and Tawharewhare are recognised as wahi tapu and taonga
by Poutini Ngai Tahu. Poutini Ngai Tahu have a kaitiaki responsibility to manage,

enhance and protect Lake Mahinapua and Tuwharewhare.

[331] The loss and degradation of Poutini Ngai Tahu values associated with Lake
Mahinapua as a taonga were included as part of the overall Ngai Tahu claim to
the Waitangi Tribunal and resulted in the bed of Lake Mahinapua being vested in
Te Runanga o Ngai Tahu through the Ngai Tahu Claims Settlement Act 1998.

[332] Poutini Ngai Tahu submitted on the WMS application and sought:
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(2)

(b)

©

(d)

(®)

©

An alternative mine path that provided a greater setback from the
eastern boundary and Tawharewhare during the first year of
mining to enable the trialling of the mine water management

system prior to mining along this boundary.

An assessment of mine water chemistry and the potential effects

of contaminants on freshwater ecosystems.

Further information on the effects of the post-closure
groundwater and contaminant transport from the rehabilitated site

to Ttawharewhare.

Management of stormwater to ensure that there are no direct or
indirect discharges from the site to Tawharewhare and its riparian

margins.

Further information on the size and value of the remnant forest
fragments and wetlands, and the presence and potential effects on
terrestrial lizards (green gecko), South Island fernbird and

Australasian bittern.

Protection of native fauna on the site including native fish within

drainage channels and waterways.

The return of any pounamu unearthed during mining to Poutini

Ngai Tahu.

[333] Before and during the hearing, WMS's experts and its planner, Mr Low,

conferred with Poutini Ngai Tahu regarding additional mining measures and

conditions that could effectively achieve avoidance of adverse effects on

Tuawharewhare and Lake Mahinapua. This dialogue was productive, leading to

near consensus on further protections such as:

(2)

The first mining stage was modified so that the 'first run' occurs on
the western and southern boundaries to verify the hydrological
assumptions that informed the technical assessments supporting

the application.
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(b) A certification process for a report confirming that the hydrological
management during the first mining stage supports the predictions

made for mining impacts on the eastern boundary."

(©) Additional monitoring including an increased density of
piezometers on the eastern escarpment and water quality
monitoring strategically placed within Tuawharewhare and Lake

Mahinapua.

(d) Trigger values for deviations from identified ground water

conditions of more than 20% of assessed values.

[334] Mr Chase confirmed that any pounamu recovered during mining will be

returned to Poutini Ngai Tahu as requested.

[335] Mr Hardie discussed his long-standing engagement with Poutini Ngai Tahu
and acknowledged that the Lake Mahinapua and Tuwharewhare are of cultural
and historical significance. WMS propose vesting an area of the Tuwharewhare
wetlands located within the Mananui site with Te Rananga o Ngati Waewae and
Te Runanga o Makaawhio in recognition of the cultural and ecological
significance of these wetlands. The vesting of the Tawharewhare wetlands as part
of an ecological reserve on the eastern boundary of the Mananui site is secured

by a condition of consent volunteered by WMS.

10'The Water Management Commissioning Study

Page 78 of 130



Southeast corner of the Mananui site (left), showing the eastern escarpment and Trwharewhare wetlands.\

[336] Poutini Ngai Tahu tabled a letter for the hearing, acknowledging their

engagement with the WMS and its experts, as well as the adoption of additional

measures and consent conditions to address their concerns with the proposal.

Consequently, Poutini Ngai Tahu have amended their position on the WMS

consent applications from opposition to neutral.

[337] Poutini Ngai Tahu recorded their support for the conditions proposed by

Mr Low, specifically:

(@)

(b)

©

(d)

The closing of existing drainage pathways from the site to

Tuwharewhare and its wetlands.

Monthly surface water monitoring within Lake Mahinapua and

Tuwharewhare.

The requirement for a Site Specific Erosion and Sediment Control

Plan to submitted as part of the Annual Work Programme.

The requirement to direct any surface runoff from pastural areas in

the rehabilitated site within the catchment area of TtGwharewhare

11 Statement of evidence of Duncan Hardie for WMS, presentation slides.
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(Mahinapua Creek and Wetland) to the new wetlands on the eastern

boundary of the site.
[338] Poutini Ngai Tahu further highlighted to the Panel that:

(a) The WMS rehabilitation and ecological restoration plan is

supported; and

(b) All precautions should be taken to protect native fauna on the site

including native fish species within the drainage channels.
Conclusion

[339] The Panel acknowledges the constructive engagement between Poutini
Ngai Tahu and WMS, and that Poutini Ngai Tahu have amended their position

following that engagement.

[340] The Panel is satisfied that that appropriate mitigation and management
measures are in place to protect Lake Mahinapua and Tuwharewhare, including

an effective surface and groundwater monitoring programme.

Finding

[341] Overall, we conclude that the cultural effects of the WMS proposal are no

more than minor.

Historic Heritage

[342] Evidence for the Applicant on historic heritage was provided by India
Gillespie

Statutory Protection for Historic Heritage

[343] Ms Gillespie advised that archaeological sites are protected under the
Heritage New Zealand Pouhere Taonga Act 2014. Archaeological sites are
defined as any place that was associated with human activity that occurred before
1900 and provides or may provide, through investigation by archaeological

methods, evidence relating to the history of New Zealand.
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[344] Ms Gillespie further noted that the protection of historic heritage is a matter

of national importance that the Panel must consider in this decision.'?

Site History

[345] The project area has a long history of activity that was strongly associated
with resource extraction in the nineteenth century. From the 1860s, various
forestry activities were undertaken across the project area. Following this, mining
was sporadically undertaken across the project area from the 1870s through into
the twentieth century, with at least one sizeable pre-1900 water race and associated
fluming extending through the site. In addition, there were at least four dwellings

located along the northern boundary, within the project area, by 1912.

[346] The buildings may have been established by the Provincial Government to
provide housing for aged and infirm miners, or as private housing associated with

the nearby Mananui Sawmill, which was established in 1885.

[347] The sawmill and tramline are recorded as archaecological site J33/69
(sawmill/tramline) under the New Zealand Archacological Association site

recording scheme (ArchSite).

Archaeological Site Survey

[348] Ms Gillespie assessed the archaeological and heritage values of the
resources within the site and identified two atchaeological sites, J33/214
(houses/tramline) and J33/215 (water races), as illustrated by Figure 1 from her

evidence:

12 Resource Management Act 1991, section 6(f).
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Fiaure 1. Map showina the location of the Application Site and recorded archaeoloqical sites.

[349] The remains of a tramline associated with the Mananui Sawmill (established
in 1885 and recorded as site J33/69) are thought to run adjacent to the northern
boundary of the site but no physical evidence of the tramline was observed during

the survey.

[350] Research has also uncovered a late-nineteenth century water race, referred
to on historic documents as both Macfarlane’s Race and Macfarlane’s Fluming,
which was likely connected to J33/215 (water races) and extended westwards

across the entire site.

[351] Ms Gillespie’s assessment also identified that unrecorded gold mining
archaeological sites may be encountered during the project works. However, such
archaeological remains across the site are subsurface, and their location and

condition are unknown.

[352] Ms Gillespie advised that the wider area would likely have been part of
traditional lifeways activities undertaken seasonally by local Maori, but no Maori

archaeological sites were identified within the site.
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Recommendations to Avoid Adverse Effects on Historic Heritage

[353] The three water races, recorded as site J33/215 (water races) on the eastern
boundary, are outside of the area proposed to be mined by WMS. Ms Gillespie
recommends that a protective cordon be established around these three water
races with an approximate buffer of 5m, vegetation coverage permitting. The
establishment of a cordon around these water races will protect the site from

inadvertent damage.

[354] Ms Gillespie recommends that any earthworks around the debris associated
with the four historic buildings on the northern boundary must be monitored by

an archaeologist, as illustrated by Figure 3 from her evidence:

P
Mining Project Area

[DlAffected Appellation

Site Survey POl

Archaeological Monitoring

I Recommended Monitoring Under an Authority
Recommended Monitoring Outside an Authority
NZ Primary Parcels

0 -

(—
" Heritage Properties Ltd

Figure 3. Map detailing where archaeological monitoring is recommended for earthworks into non-virgin soil, i.e., topsoil.

[355] Beyond this area of high risk, or where earthworks are occurring within
topsoil, Ms Gillespie recommends that work proceed under an on-call protocol

(OCP).

[356] Ms Gillespie recommends that an Archaeological Management Plan be

prepared to manage the archaeology on the site.

[357] Ms Gillespie concludes that the adverse effects on archaeology and historic
heritage will be no more than minor subject to the recommended archaeology

conditions.
Finding
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[358] The Panel is satisfied that a protective cordon around J33/215 (water races),
archaeological monitoring of earthworks on the northern boundary, an on-call
protocol, and the development of an Archaeological Management Plan, will

protect historic heritage on the site.

[359] The Panel concludes that the adverse effects of the WMS proposal on

historic heritage are no more than minor.

Section D: Planning

Activity Status, and does the laboratory, workshops and the clearance of vegetation

form part of the definition of “mining” in the Westland District Plan.

[360] Ms Clark assessed the regional consents required in Table 1 of her s42A
reportas an RLWP rule assessment. Ms Clark determined that overall, the activity

should be classified as discretionary. That was not disputed.

[361] Ms McGrath for Westland District Council noted in her s42A report that
WMS sought a restricted activity consent for mining activity under Rule 5.6.2.2D
of the Westland District Plan and a restricted discretionary activity consent under

Rule 8.9.2 for the construction and operation of access on State Highway 6.

[362] Ms McGrath disputed whether all the proposed infrastructure in the
proposal fell within the definition of mining. At clause 5.5 of Ms McGrath’s
report, Ms McGrath said:

“In my opinion the definition of mining includes buildings only so far as
they are directly associated with the dredging rig itself which is extracting
the mineral from its natural state in land, and does not cover the
substantial complex of buildings and structures that house the associated
elements of the mine's business, such as processing the mined material,
laboratories and workshops (plant area)”

[363] “Mining: is defined in the Westland District Plan in this way:

“Mining means to take, win, or extract, by whatever means, a mineral
existing in its natural state in land, or a chemical substance from that
mineral, for the purpose of obtaining the mineral or chemical substance;
but does not include prospecting or exploration; and 'to mine' has a
corresponding meaning”.

[364] The District Plan enables mining as revealed by Objectives 3.6.1-3.6.3 of
the Westland District Plan. These provide:

Page 84 of 130



“3.6.1 To enable people and communities to provide for their economic
and social wellbeing through the efficient utilisation and
development of mineral resources.

3.6.2  To safeguard the life supporting capacity of air, water, solid and
ecosystems and avoid, remedy or mitigate adverse effects from

the use and development of mineral resources.

3.6.3 To avoid, remedy or mitigate mining’s adverse effects on natural
environments, landscapes and waterways”.

[365] As it happens, the only two activities classified as restricted discretionary
are those two sought by WMS. The Plan otherwise does not use that activity

classification.

[366] The classification of mining as restricted discretionary reflects the enabling

policy framework described above. The restricted discretionary rule states:

“D. Restricted Discretionary Activities:

e Mining. The matters over which control is reserved are:

- Distance to boundaries

- Water bodies and riparian margins

- Gradient of mined land to boundaties

- Bulk and location of stockpiling and buildings

- Noise Hours of Operation

- The use and transport of hazardous substances

- Financial contributions relating to landscaping, land
restoration and roading Habitat of threatened or protected
species

- Intrinsic values

- Amenity values

- Archaeological, historical and cultural sites

- Avoiding, remedying or mitigating potential adverse effects
on the life supporting capacity of air, water, soil and
ecosystems; on the natural character of waterways and their
margins and the coast; on significant indigenous vegetation
and significant habitats of indigenous fauna; and on

outstanding landscapes and natural features:.

[367] At the commencement of the hearing, Ms McGrath made it plain that

Westland District Council legal advisors now held the view that the wet
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concentrator plant part of the proposal fell within the definition of mining and
was not classed as an industrial activity. That acknowledgement arose because,
upon reading the evidence of WMS, it was plain to the Westland District Council’s
legal advisors that the wet concentration plant was part of extracting minerals
from sands. The words in the mining definition, by whatever means, make it
unarguable that any part of the mining process that is associated with winning

minerals falls within the definition of mining.

[368] Despite that concession, Westland District Council’s lawyer, Ms Butler-
Ford, argued at the hearing that the laboratory and workshops on the site are
industrial activities because they do not fall within the definition of mining. Ms
Butler-Ford’s submission was that mining, as defined, was a verb associated only
with the activity of extracting a mineral and not the ancillary activities related to

that core operation.

[369] The word “mining” in the Westland District Plan is not a verb; it is a noun,
a gerund. It refers to the activity of mining. Therefore, the planning unit
controlled by the Plan under the “mining” includes anything that falls within the
definition of mining or is ancillary to it. It makes no sense to subdivide a planning
unit into parts based on artificial distinctions unless those parts are genuinely not
ancillary to the main mining operation. Otherwise, managing the planning unit
becomes unnecessarily complicated. There is no planning rationale for assessing
essential ancillary activities separately. Our view is supported by the scope of
matters over which control is reserved. These include the usual matters of control

over building infrastructure related to mining, including distance to boundaries.

[370] During the preparation of the decision, we considered Table 5.7, which sets
standards for permitted, controlled and discretionary activities. This, for example,
sets restrictions on the gross floor area of buildings and other matters such as
noise. We do not interpret those standards as applying to restricted discretionary
activities because that class is not mentioned in Table 5.7. Further, the analysis
that the standards do not apply to mining is supported by Rule 5.6.2(c) (second
bullet point). If we are wrong about that, and any of those standards apply to
mining, then the activity may fall to be classified as non-complying. If that were

the correct conclusion, we would nevertheless be satisfied that the second gateway
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test in the RMA, s 104D, is met because the activity is not contrary to the

objectives and policies of the Plan.

[371] We prefer Mr Low’s view that “mining” is siloed from all other activities in
the Rural Zone and deliberately given a restricted discretionary status. That means
that the proposal would not require resource consent as a discretionary activity
for the clearance of indigenous vegetation under Rule 5.6.2.2(d) (third bullet
point) as this activity is ancillary to and encompassed within the mining activity
and controlled by the restricted matters of discretion. We also agree with Mr Low
that all the plant area is part of the planning unit, governed by the definition of

mining as either an extraction plant or a plant ancillary to the mining activity.

[372] Given the broad scope of matters of discretion, whether the proposal falls
within the discretionary class (either as a result of vegetation clearance or
industrial components) or remains restricted discretionary is inconsequential. It

does not alter our assessment or the outcome.

Bundling

[373] Ms Clark for West Coast Regional Council applied a discretionary activity

assessment to the bundle of activities identified in Table 1.

[374] Ms McGrath treated the bundle of activities (mining and industrial)
collectively and applied a discretionary classification. It follows from our
assessment that the main mining activity, including the components of built form
within the site required to operate the wet concentrator plant, is a restricted

discretionary activity in the Westland District Plan.

Relevance of Permitted Baseline

[375] The following two activities are non-fanciful, easy to conceive and provide

a reasonably straightforward baseline. They are:

(a) The ability to remove 2,000 m” of indigenous vegetation every five

years.

(b) Screen planting on the State Highway boundary obscuring the open
views across the farmland, albeit screen planting is uncommon in

this area.
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[376] We do not apply the baseline for noise simply because it is hard to envisage
an agricultural activity generating 24-hour noise that is similar to that which the
proposal will generate. Nevertheless, the provisions of the Plan that are designed
to provide sufficient amenity and health protection form the basis for assessing

the appropriateness of the noise generated by the Proposal.

[377] While not a baseline, we also observe that the standards and conditions for
the Rural Zone include a 25-metre height for non-rural buildings as a discretionary

activity.

Does the Westland District Plan identify the remnant Kahikatea forest stands on

site as significant vegetation?

[378] The NPS-IB defines a SNA as including any area that, on the commencement date
is already identified in the policy statement or plan as an area of significant indigenons vegetation
or significant habitat of indigenous fauna (regardless of how it is described) (Per: NPS-IB, at
1.6)

[379] Ms Butler-Ford developed an argument that the Westland District Plan
identified the indigenous vegetation on the site under clause 1.6 of the NPS-IB
because it established the criteria by which the vegetation is to be assessed. As
long as one of those criteria is met, the plan identifies that vegetation as being

significant. Ms Butler-Ford’s argument at [5.3]-[5.6] is below.

“5.3 The WDP was adopted before the NPS-IB. While the WDP does
not map or describe specific SNAs, it provides criteria for their
identification that allows these areas to be identified through the
resource consent process.

5.4 The West Coast Regional Policy Statement was also adopted before
the commencement of the NPS-IB and sets out criteria for
identifying SNAs. (This criterion is cross referenced in the pTTPP
provisions). Mr Payne considers that the two forest fragments to
meet these criteria.

5.5 It is submitted that areas identified through the application of these
provisions meet the second limb of the NPS-IB definition of SNA,
notwithstanding that the NPS-IB also requires that areas that also
meet its criteria are further identified through subsequent plan
changes.

5.6 If the panel does not accept that the forest remnants meet the
threshold of ‘already identified’ within the second limb of the NPS-
IB definition of SNA, we submit that the NPS-IB still imposes
requirements on indigenous biodiversity that is outside such areas.
Specifically, clause 3.16 (1) requires that significant adverse effects
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of new uses on indigenous biodiversity outside the SNA must be
managed by applying the effects management hierarchy.

[380] This argument is weak. “Identified” in NPS-IB clause 1.6 is the past
participle of the verb ‘to identify’. Identification involves showing graphically or

stating in words that particular indigenous vegetation is significant.

[381] Leaving the assessment of significance to a later date, as the Plan does,

cannot be characterised as an identification of significance.

[382] The Westland District Plan is clear on this point in the Explanatory Note
to Rule 5.6.2.2 as follows:

“No comprehensive list currently exists of areas in Westland which
constitute significant indigenous vegetation ot significant habitats of
indigenous fauna. A project to identify significant natural areas involving
Westland and the other West Coast Territorial Local Authorities is
underway. This is expected to be completed in 2003.

As an interim measure, where an application involves the clearance or
modification of indigenous vegetation Council will waive the resource
consent application fee and assist applicants to co-ordinate an ecological
assessment of the site. Council may contribute to the costs of the
ecological assessment where it considers the assessment would help to
identify potentially significant natural areas”

[383] In any case, we have not classified the remnant forest as significant under

the Westland District Plan, so the interpretation question falls away.

Consistency with the planning framework

[384] We now turn to the consistency of the proposal with the statutory planning

framework and focus on the matters in contention.
New Zealand Coastal Policy Statement (NZCPS)

[385] As the site is not located in the coastal environment, we find that the

NZCPS is not applicable.
National Policy Statement for Freshwater Management (NPS-FM)

[386] The NPS-FM provides a framework of national policies that apply to all

freshwater. The sole objective is “...70 ensure that natural and physical resources are

managed in a way that prioritises:
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(a) first, the health and well-being of water bodies and freshwater ecosystems
(b) second, the health needs of people (such as drinking water)

(©) third, the ability of pegple and commmnities to provide for their social, economic,

and cultural well-being, now and in the futnre.””

[387] A consent authority must not have regard to the hierarchy of obligations in
this objective when considering an application.14 We acknowledge that and note
the hierarchy was not determinative in exercising our judgment on this

application.

[388] The key matters in contention raised by the reporting officers are whether
the proposal manages freshwater in an integrated way, whether there are natural
inland wetlands on the site, and whether the proposal will result in a loss of river

extent and values.

Integrated Freshwater Management

[389] Policy 3 requires that:

“Freshwater is managed in an integrated way that considers the effects of the use and development

of land on a whole-of-catchment basis, including the effects on receiving environments.”

[390] Ms McGrath’s s.42A report acknowledges that the proposal has attempted
to manage water in an integrated manner, considering the management of mine
water, groundwater and stormwater concerning the adjacent wetlands and
Tuwharewhare. However, Ms McGrath concludes, based on the evidence of Mr
Payne, that the proposal does not comply with Policy 3 as there is insufficient

information about the adverse effects on natural inland wetlands.

[391] We have concluded that the proposal will not have adverse effects on the
Tuwharewhare wetlands and that there are no natural inland wetlands within the
mining platform. Therefore, we disagree with Ms McGrath's view that the
proposal conflicts with Policy 3. On the contrary, we believe that the research

underpinning the proposal, along with the mine's design and the water

13 National Policy Statement Freshwater Management, Section 2.1
14 Resource Management (Freshwater and Other Matters) Amendment Act 2024
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management and monitoring systems, form an integrated management approach

that gives effect to Policy 3.

Natural Inland Wetlands

[392] Policy 6 of the NPS-FM addresses wetlands requiring that:

“There is no further loss of extent of natural inland wetlands, their values are protected, and

their restoration is promoted.”

[393] Clause 3.22 of the NPS-FM requires regional councils to include a policy in

their regional plan that states that:

“The loss of extent of natural inland wetlands is avoided, their values are protected, and

their restoration is promoted, except where:. .. the regional council is satisfied that:

(a) the activity is necessary for the purpose of the extraction of minerals and ancillary

activities; and

(b) the extraction of the mineral will provide significant national or regional

benefits; and
(©) there is a functional need for the activity to be done in that location; and

(d) the effects of the activity will be managed through applying the effects management

hierarchy; or”

[394] Clause 3.22 is included as Policy 6.3.6 in the West Coast Regional Land and
Water Plan.

[395] Regarding Policy 6, and as previously discussed, aside from the
Tuawharewhare Creek wetlands, we consider that there are no natural inland
wetlands on the site. If we are wrong, we find that the removal of natural inland
wetlands within the mining platform is necessary for extracting minerals, the
proposal is regionally significant, the mining activity has a functional need to be
in that location, and its effects will be managed through the effects management

hierarchy.
[396] Accordingly, we conclude that the proposal gives effect to Policy 6.

Loss of River Extent and Values
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[397] Policy 7 requires that:
“The loss of river extent and values is avoided to the extent practicable”

[398] Clause 3.24 of the NPS-FM requires regional councils to include a policy in

their regional plan that states that:
“The loss of river extent and values is avoided, unless the council is satisfied that:
(a) there is a functional need for the activity in that location; and
(b) the effects of the activity are managed by applying the effects management hierarchy.”

[399] Clause 3.22 is included as Policy 7.3.8A in the West Coast Regional Land
and Water Plan.

[400] We have determined that the waterbodies on the site are drains, not rivers,
and therefore the proposal will not result in a loss of river extent or values.

Consequently, we conclude the proposal gives effect to Policy 7.

Conclusion on the NPS-FM

[401] Overall, we find that the proposal gives effect to the NPS-FM.

Resource Management (National Environmental Standards for Freshwater) Regulations 2020
(NES-FIV)

[402] The NES-FW applies to activities within 100m of ‘natural inland wetlands’,

including the extraction of minerals.

[403] WMS has not applied for resource consent under Regulation 45D of the
NES-FW to alter the water level or hydrological function of the wetlands on the
western side of Tuwharewhare that are within the site, or the perched wetland in

the Mahinapua Scenic Reserve.

[404] The applicability of the NES-FW was dependent on whether there were
‘natural inland wetlands’ within the mining platform. We have concluded that

there are no natural inland wetlands on the Mananui farm to the west of the
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escarpment. If we are wrong, then approval under Regulation 45D would be

required.

[405] Regulation 45D(6) states that “@ resource consent for a discretionary activity under

this regulation must not be granted unless the consent authority has first -

(a) satisfied itself that the exctraction of the minerals will provide significant national

or regional benefits; and

(b) satisfied itself that there is a functional need for the extraction of minerals and

ancillary activities in that location; and
(©) applied the effects management hierarchy.”

[406] As stated above, we are satisfied that the proposal meets these requirements
and would grant consent under Regulation 45D for the drainage of natural inland

wetlands within the mining platform if it were required.

Resonrce Management (National Environmental Standards for Sources of Human Drinking
Water) Regulations 2007 (NES-DW)

[407] The purpose of the NES-DW is to protect registered drinking water
supplies. However, neither Ms Clark nor any of the other parties have raised any
issues with the application’s compliance with the NES-DW. We also note that the
NES-DW is only applicable to registered drinking water supplies serving a
minimum of 25 people. We are not aware of any registered drinking water supplies
in proximity to the site serving a minimum of 25 people. Accordingly, we find

that the NES-DW does not apply to the application.

Resource Management (Measurement and Reporting of Water Takes) Regulations 2010 — in

force — amended 3 September 2020 (MRW Regulations)

[408] Ms Clark’s S.42A report suggests that the MRW Regs do not apply in that
the proposal meets the requirements of Regulation 4(2) for a ‘non-consumptive’

water permit, being that:

(a) the same amount of water is returned to the same water body at or

near the location from which it was taken; and
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(b) there is no significant delay between the taking and returning of the

water.

[409] We agree. The upshot is that the measuring and reporting requirements of

the MRW Regulations do not apply to this application.
National Policy Statement for Indigenous Biodiversity (NPS-1B)

[410] NPS-IB applies to all indigenous biodiversity in the terrestrial environment

throughout Aotearoa New Zealand.

[411] In terms of the matters in the NPS-IB that are in contention, Ms McGrath’s

addendum report concludes that:

(a) The application in its current form does not implement the NPS-1B

and is contrary to Policies 3, 7, 8 and 15.

(b) The effects management hierarchy can be achieved, subject to

additional remediation and offsetting.

[412] However, as WMS has not offered any additional remediation or offsetting,

all the above-mentioned provisions are in contention.

[413] Policy 3 requires that a precautionary approach is adopted when
considering the adverse effects on indigenous biodiversity. Clause 3.7 of the NPS-

IB explains how this policy is to be applied stating that:

“Local anthorities must adopt a precantionary approach toward proposed
activities where: the effects on indigenous biodiversity are uncertain, unknown,
or little understood; but those effects could canse significant or irreversible damage

to indigenous biodiversity.”

[414] The potential adverse effect on herpetofauna is a key area of uncertainty
regarding biodiversity in the proposal. While there is no evidence to confirm
whether there is any significant herpetofauna on site, the evidence is that there is
a low likelihood of significant herpetofauna on site and that they could be
potentially adversely affected as a result of the vegetation clearance. However, the
ecological restoration management plan addresses this matter by requiring further

herpetofauna monitoring and trapping and also lowering any large trees to the
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ground mechanically to mitigate any potential effects on herpetofauna associated
with the felling of the site’s trees. In response to a question at the hearing, Mr
Low agreed that these measures constitute a suitable precautionary approach. We

agree.

[415] We find that Policy 7 does not apply as the forest remnant on the site is not
classified as an SNA.

[416] Policy 8 applies and states:

“The importance of maintaining indigenons biodiversity ontside SINAs is recognised

and provided for”.
[417] Section 3.16 expands on how Policy 8 is to be applied stating that:

“any significant adyerse effects of new development on indigenous biodiversity ontside

the SINA must be managed by applying the effects management bierarchy.”

[418] We found that the proposed ecological restoration is consistent with the
effects management hierarchy that provides “where adverse effects cannot be minimised,
they are remedied where practicable”. The application aims to compensate for the
removal of the forest remnant by establishing a new restoration area that will be
slightly larger in area than the forest remnant being removed. This restoration area
will be managed and protected in perpetuity, ultimately remedying the adverse

effects caused by the removal of the forest remnants.

[419] Ms McGrath’s s.42A reports states that the proposal does not align with
Policy 15, which states:

“Areas outside SNAs that support specified bighly mobile fauna are identified and
managed to maintain their populations across their natural range, and information and

awareness of highly mobile fanna is improved.”

[420] Ms McGrath’s concern about this policy is based on the evidence of Mr
Payne that the proposal could have potential noise effects on the habitat of the
Australasian bittern or the South Island fernbird. However, Mr Payne did not
provide any compelling evidence to suggest that the populations of these species
will not be maintained across their natural range due to potential noise effects.

Further, the revised noise contours provided by Mr Farren depict the noise will
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at its worst be 50dbL,.; when the dredge is located in the south-eastern corner of
the site, and mostly a lot less. Accordingly, we agree with Dr. Keesing that it is
unlikely that the population of these species will be adversely affected by mining

noise.

[421] Considering that no other policies of the NPS-IB are in contention and with

the above matters in mind, we find that the proposal gives effect to the NPS-IB.
West Coast Regional Policy Statement (RPS)

[422] The RPS was made operative in 2020 and sets out the policies and methods
to achieve the integrated management of the region’s natural and physical

resources.

[423] Ms McGrath’s addendum report concludes that the proposal will give effect
to the objectives and policies under Chapters 3 and 4 of the RPS. Those

provisions are therefore no longer in contention.

[424] However, the same report states that the proposal is only consistent with
Policies 2, 3 and 6 of Chapter 7, subject to the applicant providing additional
ecological surveys, baseline monitoring and increased remediation and offsetting.

As this has not been provided, Policies 2, 3, and 6 remain in contention.

[425] Chapter 7 of the RPS contains the provisions concerning ecosystems and
indigenous biodiversity. Policies 1, 3-6 address SNAs and are therefore not
pertinent, as we have found that the site’s forest remnants are not classified as an
SNA. The only relevance of these policies to the application is that the SNA along
Tuawharewhare will be protected and enhanced by the development, which

accords with Policies 3-6 and their associated objectives.

[426] Ms McGrath’s s.42A report states that the proposal will not give effect to
Policy 2 of the RPS as Mr Payne considers that the proposal will result in a
reduction in the indigenous forest cover and threatened species. We assume Mr
Payne’s and Ms McGrath’s comments are directed at subclauses (c) and (d) of

Policy 2. Sub-clauses (c) and (d) of Policy 2 state that:

“activities shall be designed and undertaken in a way that does not cause: . ...
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(c) Further measurable reduction in the proportion of indigenous cover on those
land environments in category one or two of the Threatened Environment

Classification at the Ecological District Levely or

(d) A reasonably measurable reduction in the local population of threatened taxa
in the Department of Conservation Threat Classification Categories 1 —
nationally critical, 2 — nationally endangered, and 3a — nationally

vitlnerable”.

[427] Concerning subclause (c), while it is proposed to reduce the indigenous
vegetation cover on the site, it is noted that subclause (c) is only concerned about
a reduction of indigenous vegetation cover in categories one or two of the
Threatened Environment Classification at the Ecological District Level. The site
is not located in a category one or two Threatened Environment Classification at
the Ecological District, but in category six,”, where greater than 30% indigenous
vegetation cover exists, with more than 20% of that being legally protected from
clearance. Mr Payne’s evidence indicated that the removal of the forest remnants
was significant within a more confined ecological context, specifically the coastal
plains area. However, this is not what sub-clause (c) is referring to. We also note
that Mr Payne confirmed at the hearing that the removal of the forest remnant
will be insignificant in the broader ecological context of the district. Accordingly,

we find that the proposal is not inconsistent with sub-clause (c) of Policy 2.

[428] Concerning clause (d) of Policy 2, we assume Mr Payne is referring to the
potential risk to the herpetofauna from the removal of the forest remnants.
However, despite the herpetofauna surveys, there is no evidence of any
herpetofauna being present on the site. Accordingly, there is no evidence to
support a finding that there will be a potentially measurable reduction in the local
population of threatened taxa. As such, and considering the herpetofauna
mitigation measures, we find the proposal is not inconsistent with clause (d) of

Policy 2.

[429] As no SNA’s will be adversely affected by the proposal, Policies 7-9 are the

only remaining relevant policies of Chapter 7.

15 Our environment. Threatened land environment overlay. Landcare research
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[430] Policy 7 provides for development within areas and waterbodies that
contain indigenous biological diversity, which does not meet any of the RPS’s
significance criteria. Concerning proposals that will have a more than minor effect
on indigenous biological diversity, this policy allows an avoid, remedy or mitigate
approach. As the proposal takes this approach, we find that it is consistent with

Policy 7.

[431] We find that the proposed ecological restoration is partly consistent with
Policy 8, which encourages the restoration or enhancement of indigenous
biological diversity and/or habitats. However, it conflicts with the part of Policy
8 that states it is more efficient to maintain rather than to restore indigenous

biodiversity.

[432] We find that the vesting or covenanting of the eastern part of the site
adjoining Tuwharewhare and the wetland aligns with Policy 9, which aims to
support the kaitiakitanga role of Poutini Ngai Tahu in managing indigenous

biological diversity.

[433] We note that Ms Clark’s report raises no issues with the proposal’s

consistency with the RPS.
[434] Overall, the proposal is consistent with the RPS.
West Coast Regional Land and Water Plan (RLWP)

[435] The RLWP was made operational in 2014 and manages land and water
resources within the Regional Council’s jurisdiction. Paragraph 162 of Ms Clark’s
s42A report concludes that the proposed mining activities are either consistent
with, or not contrary to, the relevant objectives and policies of the RLWP. We

agree.
Westland District Plan (WDP)

[436] The WDP was made operative in June 2002 and is the operative District
Plan for the area. The site is located in the Rural Zone of the WDP. Section 5.6.1
of the WDP states that the Rural Zone covers all non-urban land within the

Westland District.
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[437] The key matters in contention concerning the WDP is the proposal’s

consistency with it provisions in relation to:
(a) Mineral resources.
(b) Land and soil quality.
(©) Natural habitats and ecosystems.
(d) Landscapes.
(e Water quality.
[438] These matters are considered in turn below.

Mineral Resources:

[439] Part 3.6 of the WDP outlines specific objectives and policies related to
mineral resources relevant to the assessment of the application. The introduction
to Part 3.6 acknowledges that Westland has historically been a site of mineral
exploration and development since pre-European times. The objectives of Part

3.6 aim to:

(a) “To enable people and communities to provide for their economic and social

wellbeing through the efficient utilisation and development of mineral resources.

(b) To safegnard the life supporting capacity of air, water, solid and ecosystems and
avoid, remedy or mitigate adyerse effects from the use and development of mineral

resources.

(© To avoid, remedy or mitigate mining’s adverse effects on natural environments,

landscapes and waterways.”

[440] As such, the WDP recognises the utilisation of mineral resources as being
important for the community’s viability, but their use can have adverse effects

that need to be avoided, remedied or mitigated'.

16 Paragraph 6, background, part 3 WDP
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[441] The above-mentioned objectives are implemented by the policies in Section

4.13 of the WDP that seek:

(2)

(b)

“The establishment of mineral related activities should incorporate, as an
integral component, measures to protect water quality and ecosystems, and

appropriate rebabilitation of disturbed areas.

To require active rebabilitation of areas disturbed by mining activity to generally

their original condition or another suitable condition as approved by the Conncil.

Ensure that the life supporting capacity of ecosystems is safegnarded and adperse
effects of mineral related activities and associated earthworks on natural features
and landscapes, indigenous vegetation and habitat, the natural character of the
coast, waterways and their margins, historic and cultural sites, public access and

amenity values are avoided, remedied or mitigated.”

[442] We find that the proposal is consistent with these objectives and policies

as:

(2)

(b)

©

(d)

©)

The proposal includes a comprehensive water management plan
that will protect water quality. and the cultural values associated

with Tawharewhare and its riparian wetlands.

The proposal includes a comprehensive rehabilitation plan that will
ensure the site will be suitably rehabilitated to restore its previous

land use.

The mining setbacks, water management, lizard management,
lighting and noise management will ensure that the life supporting

capacity of ecosystems is largely safeguarded .

The planting, bunding, colours of the processing plant, setbacks and
noise controls will ensure adverse effects on amenity and landscape

values are avoided, remedied or mitigated.

The mining setbacks will ensure the natural character values of
Tuawharewhare are protected. There are no other natural waterways

on the site.
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(®)

©

The proposal will not adversely affect public access.

The proposal will remedy the removal of the native forest remnants

by way of the proposed restoration area.

[443] Accordingly, it is considered that the proposal is consistent with the specific

objectives and policies of the WDP in relation to mining resources.

Land and Soil Quality:

[444] Ms McGrath’s evidence considers that the proposal does not give effect to

the policies under section 4.7 of the WDP regarding land and soil quality, as there

remains uncertainty about the proposal’s potential effects on wetlands and

Tuawharewhare. The policies under section 4.7 state:

(2)

(b)

“Land management practices which maintain or enbance the quality of land and
its productive potential and the quality of water resonrces shall be enconraged

and promoted where they do not give rise to other significant adverse effects.

Landuse activities in the rural area should avoid, mitigate and remedy their

adyerse effects on adjoining landuses, the community and ecosystems.”

[445] We find that the proposal is consistent with these policies by:

(2)

(b)

©

Landscape:

Not only maintaining the quality of the land but also enhancing it

into a better state for agriculture.

Providing a comprehensive water management plan that will avoid

adverse effects on water quality.
Avoiding, mitigating and remedying adverse effects on:

® adjoining land uses and the community through the

landscape and noise mitigation;

(11) ecosystems through the ecological mitigation measures.

[446] Regarding the WDP landscape policies, Ms McGrath also believes that

removing the forest remnants would conflict with Policy A of Section 4.8 of the
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WDP. Policy A states that “The continuity of the mountains to sea landscape in Westland
particularly in the south of the District and significant landscape elements shall be protected by
ensuring development takes into account the landscape setting.” Ms McGrath bases this view
on comments from Mr Robertson, who considers that the removal of the forest
remnants and permanent screening means the naturalness of the site and local
character will be significantly affected. Consequently, the visual continuity of the

landscape will be lost.

[447] We find the proposal is not contrary to Policy A, which mainly focuses on
landscapes to the south of the district and ‘significant landscapes’. The site is not
situated in the south of the district and, as we will explain below, does not meet
the WDP criteria for ‘significant landscapes’. We also find that the proposal does
take into account the landscape setting, considering the landscape assessment
carried out by the applicant and the suite of landscape mitigation measures
proposed. We also note that the plant and buildings will be removed once the

mining is completed, which will help protect the continuity of the landscape.

[448] Ms McGrath also considers that the removal of the forest remnants will be

contrary to Policy C of Section 4.8 of the WDP. Policy C states that:

“Council will protect significant landscape areas, including natural features, in the

District. Al significant landscape areas shall meet the following criteria: ...”

[449] The policy then goes on to list the criteria that would have to be met if the
landscape is to be considered a significant landscape. In the interests of
conciseness, we do not list the lengthy criteria. However, we find, having regard
to the landscape evidence, that the landscape of the site does not meet those

criteria as:

(a) In terms of the intactness criterion, the landscape is not natural and

is highly modified by human activity.

(b) In terms of the scientific and cultural value, the area is not listed as
a geopreservation site, as having distinctive amenity values, or as an
outstanding landscape/feature, or having significant historic or

cultural value.

(0 In terms of the distinctiveness criterion, the area is not —
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® an outstanding size, shape, diversity or pattern of natural

features or landforms.

(i1) an outstanding area of predominantly indigenous
vegetation.
(1i1) an outstanding viewpoint, although we note there is a view

point over the site.

(d) In terms of the representativeness criteria, the site is not:
® One of the best examples of distinctiveness.
(ii) Set aside by NZ statute or covenant for protection and

preservation or is a recognised wilderness area.

(1if) Protected from human based modifying influences.
(1v) High in visual sensitivity to change.
(V) High in visual coherence (pleasantness).

[450] Accordingly, we find that Policy C of Section 4.8 is not relevant to the

proposal.

Water Margins

[451] Ms McGrath refers to Policies D and E in relation to indigenous

biodiversity, which state respectively:
“To maintain and enbance significant indigenous vegetation on water margins”

“To control the destruction and removal of significant indigenons vegetation on water

margins”

[452] Ms McGrath states that she does not have sufficient information to
determine whether the proposal meets these policies, as there was uncertainty as
to whether there are natural inland wetlands within the mining platform. On the
contrary, we find that the proposal is consistent with Policies D and E by
maintaining the significant indigenous vegetation along Tawharewhare and by the

proposed ecological restoration plan that will enhance that vegetation. As stated
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above, we do not consider the site’s farm drains to meet the definition of a river,

or that the natural inland wetlands within the mining platform are in any way

significant.

Natural Habitats and Ecosystems

[453] The pertinent policies regarding natural habitats and ecosystems are set out

in Section 4.9 of the WDP and state:

(@)

(b)

©

(d)

“Adyerse effects on the integrity, functioning and health of natural habitats and
ecosystems and indigenons species shall be avoided, or where avoidance is not

practical, remedied or mitigated.

The protection and enhancement of areas of significant indigenons vegetation and
habitats of indigenous fauna, and outstanding natural features in the district

will be enconraged.

To control the modification of natural wetlands to protect their natural character,
landscape values and their significance as areas of indigenons vegetation and
habitat for indigenous fauna, and to sustain their life supporting capacity as

indigenous ecosystems.

Council will protect areas of significant indigenous vegetation and significant
habitats of indigenons fanna and outstanding natural features in the District.
Council will, in particular, target those indigenons vegetation types occurring in
alluvial and coastal areas. All areas of significant indigenous vegetation and

habitats shall meet one or more of the following criteria:’..

[454] Ms McGrath’s evidence concludes that the proposal will not give effect to

these policies based on Mr Payne’s evidence that the forest remnants on the site

qualify as an SNA and there are natural inland wetlands on the site. However, as

stated above, we have found that the forest remnants do not qualify as an SNA,

and there are no wetlands within the mining platform. We also find that the

proposal aligns with Policy (a) that allows for remediation and mitigation of

adverse effects on the integrity, functioning and health of natural habitats.

Further, we find the proposal aligns with Policies (b) and (d) by protecting the

significant indigenous vegetation on the site on the escarpment and adjoining

Tuawharewhare and its riparian wetlands.
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Water

[455] Ms McGrath also concludes that the proposal does not give effect to the

water policies outlined in Section 4.11 of the WDP, as there is uncertainty about

the water quality effects and the proposal will have some significant and

unmitigated ecological impacts. The policies under Section 4.11 of the WDP

state:

(@)

(b)

©

(d)

“Land based activities shall avoid, remedy or mitigate adverse effect on the water

quality of rivers, lakes and streams.

Developers and landowners shall be enconraged to establish buffer zones or
riparian strips along the margins of water bodies adjacent to land use activities

with potential to adversely affect water quality
To maintain and enhance significant indigenons vegetation on water margins.

To control the destruction and removal of significant indigenous vegetation on

water margins.”

[456] We find that the proposal is consistent with these policies as it:

(2)

(b)

(d)

Includes a comprehensive water management plan to ensure land
based activities avoid, remedy or mitigate adverse effects on the

water quality.

Establishes a buffer zone along the margins of Tawharewhare and

the wetland.

Includes a restoration plan to maintain and enhance significant

indigenous vegetation along the margins of Tuwharewhare.

Avoids the removal of significant indigenous vegetation along the

margin of Tuwharewhare.

Traffic and Heritace
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[457] While Ms McGrath’s original s.42A report concluded that the proposal
would be contraty to the traffic and heritage policies of the WDP, she later'’
revised that position and now considers the proposal is consistent with these
policies. Accordingly, the WDP’s objectives and policies in relation to traffic and

heritage are no longer in contention.
Conclusion on the Westland District Plan

[458] With the above matters in mind, our assessment overall, is that the proposal

is consistent with the WDP.
Te Tai o Poutini Proposed District Plan (T'TPP)

[459] The TTPP is a joint proposed District Plan for the districts that make up
the West Coast region. While the hearings for the TPP have now been completed,
no decisions on submissions have been released, and therefore, we could only
afford limited weight to its provisions. This position is consistent with Ms

McGrath evidence'®.

[460] As Ms McGrath’s s.42A report" finds that the proposal aligns with some
of the TTPP’s provisions, not all of its provisions are in contention. Accordingly,
and in the interests of brevity, we summarise the provisions the proposal is

consistent with and focus on the provisions that remain in contention.

Strategic Directions

[461] The Strategic Directions chapter contains a specific section on mineral

extraction, which in summary seeks to:

(a) Ensure the use and development of mineral resources.
(b) Enable mineral extraction in the rural zone.
(©) Recognise that minerals are widespread and fixed in locations.

17 Paragraphs 8.13 and 8.14 S.42 Ms McGrath’s Addendum Report 9 June 2025

19 Paragraph 11.104 S.42A report
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(d) To avoid, remedy or mitigate the adverse effects of mineral
extraction activities on significant natural and cultural features, sites

and heritage, and amenity values.

(e) To allow adverse effects to be addressed by alternative mitigation
measures such as biodiversity offsetting and environmental

compensation.

€3] Recognise and protect the natural character, landscapes and
features, ecosystems and indigenous biodiversity that contribute to
the West Coast's character and identity and Poutini Ngai Tahu’s

cultural and spiritual values.

[462] Paragraph 11.84 of Ms McGrath S.42A report states that many of these

strategic objectives are high level and can be achieved by the proposal. We agree.

Zoning and Overlays:

[463] In terms of zoning and overlays, the TTPP identifies that the site is located
in the General Rural Zone. While a part of the eastern part of the site is located
in a coastal environment overlay, we assume this is a mapping error as that part
of the site does not demonstrate any coastal characteristics. The TTPP provides
an ONL and the coastal hazard alert (variation) overlay over part of the site’s

eastern boundary.
Zones and Development Areas
@ General Rural Zone

General District Wide Matters

Coastal Environment

Designations

Designation

Reference: NZTA3
Designating Authority: Waka Kotahi -
New Zealand Transport Agency

Natural Environment Values

Outstanding Natural
Landscapes

Figure - Zoning and overlays of the TTPP. Note that the Pounamn Management area is not

shown in this figure as it covers the whole site.
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Rural General Zone:

[464] Objective RURZ-O1 of the Rural General Zone seeks to enable a range of
activities while maintaining amenity and rural character values and supporting a
productive working environment. Policy RURZ-P1 implements Objective
RURZ-O1 and is similar. Ms McGrath’s s.42A report considers that the proposal
does not give effect to parts of Policy RURZ-P1 as the proposal is not
appropriately setback from the road, significant natural features and cultural
features. She also considers that the adverse visual effects of the proposal are not
minimised when viewed from the adjacent public road. As stated above, we find
that the proposal is appropriately setback from natural features and the public
road and therefore is in alignment with Policy RURZ-P1. Ms McGrath accepted
that the proposal is appropriately setback from cultural features after receiving

the letter from Poutini Ngai Tahu at the hearing,

[465] Ms McGrath considers that the applicant provides insufficient information
as to whether the proposal avoids, remedies or mitigates its adverse effects as
required by RURZ Policies 28-21. However, on the contrary, we found that there
was sufficient information about the proposal’s actual and potential effects on the

environment and the proposal’s management measures.
[466] Of specific relevance to the proposal is Policy RURZ-P25 that states:

“(a) Maintain the quality of the environment and amenity of areas surronnding
the mineral extraction activities as far as practicable by:

(2) Utilising management, mitigation and rebabilitation plans as a
key tooly
(i) Managing dust, noise,  vibration, —access and  lighting 1o

maintain amenity valnes;

(i3) Managing  traffic ~ generation  impacts on  the operation
and maintenance of the transport network;

(1) Awoiding or mitigating impacts on significant indigenons vegetation
and significant habitats of indigenous fanna.

) Ensure well located appropriately formed vebicle entrances,
parking, loading and manoeuvring areas to  sufficiently
accommodate the requirements of the activity;

(vi) Ensuring buildings and structures are appropriately located in

relation to boundaries and natural features and are of an
appropriate scale;
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(viz) Undertaking progressive remediation to address ¢ffects during
extraction operations; and

(viti) Requiring sites to be rebabilitated and ensuring that appropriate
methods are used for this purpose.”

[467] Policy RURZ-P25 is pertinent as it is one of the most detailed policies
concerning mining activities among the relevant statutory planning documents.
We note that it seeks to maintain the quality of the environment and amenity of
surrounding areas ‘as far as practical, rather than taking an avoidance approach.
This seems to recognise that it is simply impractical to avoid all adverse effects
associated with mining. We find that the proposal directly aligns with Policy
RURZ-P2 by:

(a) Utilising management and rehabilitation plans.
(b) Managing a range of effects to maintain amenity values.
(0 Managing traffic effects and ensuring appropriate vehicle entrances,

parking and manoeuvring areas.
(d) Avoiding and mitigating impacts on the Tawharewhare Creek SNA.

(e Ensuring buildings are appropriately setback from boundaries and

natural features.
€3] Undertaking progressive remediation and rehabilitation.

[468] Overall, we found that the proposal aligns with the provisions of the
TTPP’s General Rural Zone.

Ecosystems and Indigenous Biodiversity:

[469] Ms McGrath’s 5.42 report concludes that the proposal will not give effect
to the objectives and policies of the Ecosystems and Indigenous Biodiversity
chapter. This position was based on advice from Mr Payne that the site’s forest
fragments are classified as a SNA and that wetlands on the site were classified as
natural inland wetlands. As stated above, we have found that the site’s forest
remnants are not an SNA, and there are no natural inland wetlands within the

mining platform on the site. As the proposal intends to protect the SNA in
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Tuawharewhare, the proposal accords with the objectives and policies that seeks

to safeguard SNAs.

[470] We found that the proposed covenant area, pest control and fencing of the
restoration area align with the parts of Policy ECO-P8 that seck to recognise the

benefits of active ecological management.

[471] We also found that the proposed ecological remediation generally aligns
with Policy ECO-P9, which provides for offsetting of residual ecological adverse

effects.
Natural Character

[472] Concerning the Natural Character chapter, Ms McGrath concludes that
there is insufficient evidence as to whether there are natural inland wetlands on
the site. However, we found that there are no natural inland wetlands within the
mining platform on the site. As such, we found that the proposal will be consistent
with the natural character chapter of the TTPP in that the proposed restoration

area will preserve and enhance the natural character of Tawharewhare.

Light:

[473] In relation to the Light Chapter of the TTPP, Ms McGrath considers that
despite the proposal’s compliance with the rules of this chapter, there remains
doubt that the proposal will accord with Policy LIGHT-P3. On the contrary, we
were satisfied that the applicant’s compliance with the rules of the light chapter
along with their proposed lighting management plan, will minimise any adverse
effects associated with outdoor lighting and therefore align with Policy LIGHT-
P3

[474] Overall, we found that the proposal is consistent with the relevant

objectives and policies of the TTPP.
Section 104(1)(c) other matters

[475] Relevant to the consents required from the WCRC and WDC, we do not

consider that there are any other matters that we need to assess.
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Section 105 (1) matters

[476] Section 105(1) of the RMA states that where an application is for a
discharge permit to do something that would otherwise contravene Section 15 or

Section 15B of the Act we must have regard to certain matters, namely:

(a) The nature of the discharge and the sensitivity of the receiving

environment to adverse effects;
(b) _ The applicant’s reasons for the proposed choice; and

(©) Any possible alternative methods of discharge, including discharge

into any other receiving environment.

[477] Ms Clark concludes that the adverse effects of the discharge are acceptable,

and that there are no possible alternatives.

[478] We find that, having regard to s105(1) matters, this does not weigh against

a grant of consent.
Section 107 (1) matters

[479] Section 107(1) of the RMA states that a discharge permit shall not be
granted if, after reasonable mixing, the contaminant or water discharged is likely
to give rise to certain listed effects. Ms Clark concludes that the proposal will not

give rise to any of the effects specified in Section 107(1)

[480] We find that having regard to s107(1) matters does not weigh against a grant

of consent.
Consent duration and lapsing

[481] The Applicant has sought a 16-year consent term. The expected mining
period is ten years, with a contingency for construction and rehabilitation. We

find that duration to be appropriate.

[482] The Applicant has not sought an extended lapse period and so the default
period of five years after the date of commencement of the consent set out in

section 125(1)(a) of the RMA applies.
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Consent Conditions

[483] We were provided with a suite of recommended conditions for the consents

by Mr Low.

[484] We have reviewed the conditions ourselves and find them to be generally

appropriate, subject to some amendments to clarify their intent.

John Maassen (Chair)

Mark Geddes
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Appendix 2
Project Description

Overview

1. The application seeks to undertake mineral sands mining and processing
to obtain ilmenite, garnet, gold and other minerals on a 140.178 hectare
(ha) site covered by Mining Permit MP 60508 at Mananui, and to

construct and use associated infrastructure.

2. The mining operation will involve extracting mineral sand ore from a
mining strip area, pumping the ore to a wet concentrator plant located on
the western side of the site (Extraction Plant Area®) adjacent to State
Highway 6 (SH6), extracting Heavy Mineral Concentrate (HMC) from
the ore, and returning the un-mineralised sand to the mining void for
rehabilitation. The HMC will be transported off the site to the Port of

Greymouth via truck, for direct export.

3. The proposed mining methodology utilises a self-propelled sand dredge
that sits within a mine pit initially excavated to the ground water level.
This methodology was chosen due to it having a much smaller and more
confined hydrological impact than the dry mining techniques used

elsewhere in the region which require active dewatering of the pit area.

4. The proposed mining, processing and trucking operation will occur 24
hours a day, 7 days a week. This is required to provide a continuous plant
feed and optimise trucking efficiency. Topsoil stripping activities will only

occur during the hours of 0700-1900.

5. The applicant estimates that 65-70 positions will be created because of
this proposed mining operation and the associated logistics chain, and a

$37.9 million increase to Regional Gross Domestic Product per annum.

20 Note in some application documentation and evidence this is referred to as the Processing Plant Area
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The 112 ha Mine Area and Site Setbacks

Mining will only occur on 112 ha of the site (known as the mine area).
This will avoid mining within areas defined as natural inland wetlands and
higher value forest located within the easternmost portion of the site,

including 19.94ha of Mahinapua Wetland.

The mine area boundaries will be clearly marked on the ground before any

earthworks take place on the site. The mine area includes:

(a) A 10m setback from the northern and southern boundaries of the
site;

(b) A 20m setback from the SHO site boundary; and

(c) A setback of variable distance from the eastern boundary of the site
which follows the dripline of the edge of the existing vegetation in

this area.

As is outlined below, a further setback in the northwestern corner of the
site may be implemented if it is needed to manage the noise effects on the

dwellings at 669, 677 and 694 Ruatapu Road.
The Mining Activities

The proposed mining methodology utilises a self-propelled sand dredge
that sits within mine pit initially excavated to the ground water level.
Topsoil will be removed ahead of the mining pit and set aside for
rehabilitation. In areas where indigenous vegetation is present, vegetation
ahead of the mine path will be removed, and stored for use in
rehabilitation or where possible directly placed using Vegetation Direct
Transfer (VDT) methods in the proposed ecological reserve area. As the
dredge mining face advances the pit created behind will be progressively
backfilled with tailings sand, re contoured and top soiled. Pasture grass
will be sown as soon as practicably possible on top soiled areas. In areas
within the ecological reserve area (see below) VDT will be placed and
planting will occur, and over the term of the consent wetlands and riparian

zones established.
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10.

11.

12.

The mining will commence in a starter pit which will be established
adjacent to the Extraction Plant Area. From there mining will progress in
several strips in the southwest corner of the site and then to the southern
boundary. From there, the mining will progress in strips across the mine
area, in a north-south/south-north orientation, starting in the southwest
and progressing northward. The proposed dredge path will be nominally
50m wide. The proposed mine path strikes a balance between provide a
period of approximately 12 months of mining to confirm the effectiveness
of mine methods for managing effects before commencing mining along
the eastern boundary, and completing mining on the eastern boundary
sufficiently eatly to allow the new ecological reserve area which will be in
this part of the site (see below) to be mined, rehabilitated, and established

in the early stages of the activity, including the use of VDT.

The maximum disturbance area at any one time will not exceed 27.7ha
(excluding the Extraction Plant Area) which equates to approximately
25% of the total mining area or 20% of the site. The average disturbed
area is expected to be less than this. The approximate distribution of

disturbed area across the sites is:

Activity Area (ha)

Top soil striping (ahead of mine path) 2
Dredge pond 0.7
Tails area & topsoil replacement 4
Temporary soil stockpiling 2
Temporary out of pit dump 3
Drainage swales 6.4
Service corridors and roads 3
Vegetation re-establishment 3
Total disturbed area 24.1
15% contingency 3.6
Maximum disturbed area 27.72
Extraction Plant area 4.4

To ensure pit stability, the mine pit will be constructed and operated to
maintain batter slopes of 27 degrees for virgin/undisturbed land and
slopes of 22 degrees for the tailings deposition area. Given the sensitivity

of the area, mining will not occur within 100m of the escarpment forest
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13.

14.

15.

in the southeastern corner of the site before a suitably qualified
geotechnical engineer has confirmed ground conditions on the eastern
boundary and determined appropriate pit wall geometry to ensure pit wall
stability. The geotechnical investigations informing this assessment will
include monitoring of pit wall performance in previously mined areas
(where applicable) and involve the use of in ground inclinometers to
measure slope deformation and piezometers to measure groundwater

response

The mining pit will advance at an average rate of approximately 2000m
per year or 170m per month or 6m per day. Advancement rate is a
function of ore thickness and grade. The greater the thickness and grade
the slower the advancement rate. Year 1 and 2 advancement rates are

consequently slower due to thicker ore and the startup period.

The Extraction Plant Area

The proposed Extraction Plant Area will be located within a 4.4ha
envelope along the western boundary of the site adjacent to SH6. The
Extraction Plant Area will be screened from State Highway 6 (SH6) by
12m wide and 3m high planted screening bunds.

The Extraction Plant Area will include the buildings and structures with a
total footprint of approximately 3,860 m®. Those structures and their

approximate footprint are currently expected to comprise:

(a) A Wet Concentrator plant (WCP) which will be located 150m east
of SH6 (2,000 m?).

(b)  Main Site office (500 m?)

(c)  Plant maintenance workshop (350m?).

(d) Mine machinery maintenance workshop (350m?).
(e)  Plant laboratory (100m?).

()  Water tanks (300m?).
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16.

17.

18.

19.

20.

21.

22.

(29  Control room MCC (60m”).
(h)  Visitor and staff Carpark (45 parks)
(i)  Power transformer (200m?).

G) 10-15kl Diesel Fuel self bunded double skinned Fuel bowser.

An indicative layout for these structures in the Extraction Plant Area is
provided in the site plan titled “Mananui Consent Brief Map”.

The exact composition of the structures will be confirmed at the detailed
design phase.

The WCP will have a maximum height of 17m. All other structures will

have a maximum height of 8m.
All buildings and structures will be painted in the following colours:
(a) Resene Woodland (LRV20%) on buildings below 5m in height; and

(b)  United Paints Papyrus White (LRV 59%) on buildings above 5m in
height.

Electrical supply to the site will be 6mva from the main transmission line
along SHO.

Managing Effects on Fauna

Various measures will be implemented to manage effects on fauna when
felling trees and clearing vegetation onsite. These will be set outin a Fauna
Management Plan and will include felling trees during March — June (or
conducting pre-tree felling nest surveys if felling occurs outside of these
times), bat roost protocols if bats are determined to be present, pre-

clearance check and salvage of lizards, and fish salvage and transfer.
Screening and Planting

Visual screening will be implemented around the boundaries of the site in
accordance with a Landscape Mitigation Plan. Specific requirements are
proposed for bunding and planting. Proposed timeframes are set out in
the table below.
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23.

24.

Mitigation Timeframe

Central Bund Prior to the processing plant being
commissioned.

Southern Bund Prior to mining commencing

Northern Bund Within 3 months of the settling ponds
being excavated and prior to mining
commencing

Temporary Bunds (northern| Prior to each time the mine path comes
boundary) within 150m of the northern boundary
until planting is deemed sufficient to
have screened views into the application
area from the walkway. “Sufficient” is
when it is not possible to gain a view
into the application area due to the
vegetation growth.

Planting between the Central,| As soon as practicable, and prior to
Northern  and  Southern| mining commencing.

Bunds, planting along the
Mananui Tramline, plugging
gaps on the eastern boundary

Rehabilitation of the| Work to begin within 3 years of mining
ecological reserve area and| commencing and continuing over the

stock fencing of ecological term of the consent (noting
reserve  area,  including| that it will not be until mining is
creation of southern and| substantively complete that the wetland
central wetlands areas will be able to receive water)
Final void wetland Within 12 months of mining
completion
Water

Water will be abstracted from a groundwater well located within the
Extraction Plant Area. The well will be up to 17m deep, with a screen
installed between 13m and 16m and a casing from 13m to the ground
surface. The bore is expected to be approximately 380mm in diameter.
The maximum daily abstraction rate will be 3,823 cubic metres per day
(m’/day) and the maximum instantaneous abstraction rate will not exceed
60 1/s. This maximum rate of take will peak when the processing plant
water circuit is being topped up during the start up period, and it is

expected that following this, abstraction will be intermittent.

No direct discharges to surface water are proposed.
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20.

27.

28.

A drainage swale (known as an infiltration trench when established along
the southern boundary), will be created behind the dredge pond as it
moves in a northsouth direction. This will help maintain a hydraulic
gradient that directs water away from sensitive receptors. Starting from
year 3, the drainage swale on the eastern side will be rehabilitated during
the dredge’s return pass, as a new swale is cut on the western side. This
approach ensures proper infiltration across the site while minimising
disturbance by reusing the same swale on the return pass. In year 2 a
drainage swale will only be established to the west of the dredge pond as

it progresses north along the eastern boundary.

When the mining area enters a “water management area” located on the
western and northern edges of the site, a net of 3 1/s of water will be taken
from the dredge pond and discharged into the infiltration trench located
on the southern boundary. This will maintain a hydraulic gradient away
from the sensitive receptors in this area

(Tuwharewhare and domestic supply wells), ensuring that there will be no

change to water quality in these locations.

All sediment-laden stormwater from the Extraction Plant Area and
surplus process water will be either directed into the mine water facility
and recirculated for use in the Extraction Plant Area or discharged to the
dredge pond or infiltration trench. Notwithstanding this, stormwater from
the Extraction Plant Area may be infiltrated to ground in this area, and
stormwater from disturbed land within the site boundaries may be

infiltrated to ground anywhere on the site.

The application includes:

(a)  Specific requirements for monitoring water levels and water quality

at specified locations and frequencies around the site;

(b)  “Triggers” which require actions that must be taken in the event

specified water quality or water level thresholds are met; and

(c)  Reporting requirements.
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31.

32.

29. A Water Management Monitoring and Mitigation Plan which
integrates these specific requirements will be certified by the Consent
Authorities and implemented to ensure effects on sensitive nearby
waterbodies are avoided as expected. A Draft Water Management
Monitoring and Mitigation Plan has been developed as part of the

application.
Dust

A Dust Management Plan will be certified by the Consent Authorities and
implemented to ensure no offensive or objectionable discharge of dust
into air that results in an adverse effect beyond the legal boundary of the
site. Standard dust management measures will be employed. This includes
vehicles not exceeding 25 km/hr on site. Dust deposition gauges will be
deployed, and actions will be taken in the event specified thresholds are

breached.

Site Access & Traffic Movements

Site access will be via a newly constructed entranceway off SH6 which has
been designed in consultation with the New Zealand Transport Agency.
This will be located

660m north of the southern site boundary. This will provide access to the
Extraction Plant Area and mine via a controlled security gate system.
Access roads will be required to be formed between the mine pit and
Extraction Plant Area and along service corridors. Existing farm tracks
will be utilised where possible. Some of these roads will be temporary in
nature and move as the mine pit progresses. The existing farmhouse
access will be retained for residential and farming activities until mining
activity reaches that location and to separate any ongoing farming activity
traffic from the mine traffic. The access will be reinstated for farming

purposes after mining. The southern farm access will be closed.

The HMC will be trucked offsite to the Greymouth port for export. The
material will be loaded to barges and then transferred to ships in the
coastal marine area off Greymouth for export overseas. No additional

resource consents are necessary for the Mananui related activities at the

Page 121 of 130



33.

34.

35.

36.

Greymouth Port. Truck movements associated with removal of HMC to
and from the site will be limited to 70 per day (averaged over a one week
period) and 6 per hour. The site will be accessed by light vehicles for 55

staff daily plus occasional visitors and service vehicles.

A Traffic Management Plan will be certified by the Consent Authorities

and implemented to:

(a) ensure the safe and efficient operation of the road transport

network around the site; and

(b)  outline methods to avoid, remedy or mitigate potential transport

related effects on residents and visitors to site.
Noise

Construction activities such as the formation of roads, building structures
and earth bunds for noise control purposes will be planned and managed
in accordance with New

Zealand Standard NZS 6803:1999 “Acoustics - Construction Noise”.
Mining activities will be conducted such that the following noise limits are
not exceeded within the notional boundary of any dwelling existing at the

date consent is granted:
(a)  Daytime: 55 dB LAeq(15 min)
(b)  Night-time: 45 dB LAeq(15 min) and 75 dB LAFmax

Various measures will be implemented to control noise, including
setbacks (if needed) from neighbouring properties at 669, 677 and 694
Ruatapu Road, construction of noise bunds, maintenance of machinery.

site vehicles will not be fitted with tonal or beeper reversing alarms.
Lighting

Lighting will not exceed 2.0 lux spill (horizontal and vertical) of light onto
any adjoining property. All lighting on site will adhere to the Australian
Government’s National Light Pollution Guidelines for Wildlife May 2023

(or subsequent revision).
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37.

38.

39.

40.

41.

Accidental Discovery Protocol

An accidental discovery protocol will be followed in the event of any
disturbance of Koiwi Tangata (human bones) or Taonga (artefacts,

including pounamu).
Rehabilitation & Ecological Restoration Areas

Progressive land rehabilitation will be undertaken behind the mine pit

over the course of the mining activity such that:

(a) The maximum site disturbance does not exceed 27.7 ha at any one
time

(excluding the Extraction Plant Area);
(b)  Productive pasture is reinstated;
(c)  Drainage is reinstated to reflect pre-mining catchment areas;
(d)  The rehabilitated land is stabilised as quickly as possible; and

(e)  Waterbodies are protected from the effects of erosion and sediment
generation.

The removal of HMC from the site will result in an overall reduction in
ground levels, however the site will be contoured and rehabilitated to

minimise the impacts of this reduction.

In addition, an ecological restoration area will be created along the
boundary of the site with Mahinapua Wetland and Creek. The ecological
restoration area will consist of approximately 2.37 ha of new wetland and

4.75 ha of new vegetation.

The Applicant proposes that this new ecological restoration area, other
than the final void, along with 2.24ha of additional grassed area and
19.94ha of the existing. Mahinapua Wetland which are located outside of
the Application Area but within the site boundaries, be vested with tangata
whenua or the Crown, and managed in perpetuity for cultural and
conservation purposes. The exact composition and future ownership will

be subject to agreement with the various stakeholders.
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43.

44,

Consent Term and Lapse Date

Mining is proposed to take approximately 10 years to complete to full site
rehabilitation.

A 16-year consent term is sought to allow for commencement, closure,
contingencies and to provide operational certainty given the level of

investment.

A standard lapse date of 5 years is sought for the application.
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Appendix 3 - Conditions

( The conditions are attached separately)
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Appendix 4 — Schedules to Conditions

(The schedules are attached separately)
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	Section A:  Result and Summary of Decision
	Outcome
	[1] The decision the Panel arrived at unanimously on the Westland Mineral Sands Limited (WMS) application to sand mine at Mananui is to:
	(a) Grant the consents required from the West Coast Regional Council to implement the proposal.  Note: WMS did not seek, and the Panel has not granted permission, for drainage effects on Tūwharewhare and the perched wetland in the Mahināpua Scenic Res...
	(b) Grant the consents required from the Westland District Council to implement the proposal.
	(c) Impose the conditions in Appendix 3 for those consents granted and provided separately in Word and PDF form, together with the schedule of graphics forming part of those conditions and provided separately with this decision as Appendix 4.
	(d) Authorise the West Coast Regional Council and the Westland District Council within 7 working days to make minor amendments and cross-referencing changes to conditions where required following release of this decision, which do not change the effec...

	Summary of reasons
	[2] WMS’s aim is to mine rich mineral sand deposits along the West Coast. The sand deposits WMS targets are found within strand lines formed roughly 8,000 to 10,000 years ago by coastal depositional processes in successive littoral zones during sea-le...
	[3] Establishing a successful business in New Zealand in this mining sector presents numerous challenges. One major challenge is that the targeted sand deposits are usually situated within a sensitive natural environment; this application is no except...
	[4] WMS operates a sand mine at Okari, Nine Mile Beach, near Cape Foulwind. WMS’s founder, Duncan Hardie, described the Okari mine as a “pilot” proposal to establish proof of concept for his broader vision of securing a larger-scale sand mining operat...
	[5] Mr Hardie explained in his evidence how, over the decades, he has developed a strong affinity for the West Coast region and its people, while pondering and laying the stepping stones to bring his sand mining vision to fruition. A recent milestone ...
	[6] WMS received consent for the Okari mine in 2022 and commenced mining shortly thereafter, having secured a heavy mineral concentrate extraction plant beforehand.
	[7] The sensitive receiving environment at the Okari site included significant natural vegetation on the eastern edge, two large adjoining wetlands—the Okari wetland and the stunning Silverstream wetland—and a neighbouring river with high in-stream va...
	[8] These ecological features required extensive hydrological controls and detailed conditions to safeguard them.
	[9] The methodology of the Okari mine involves recovering sand from the site using excavation machinery, including from a deposit known as the Ferry dune sequence, which is rich in ilmenite and garnet and is located closest to several of the sensitive...
	[10] To our knowledge, the Okari site operates within the environmental parameters established by the original decision, incorporating minor modifications made later to accommodate a revised water management system.
	[11] This decision concerns WMS’ proposed new mine at Mananui south of Hokitika.
	[12] The Mananui site is a dairy farm acquired by WMS’s land-holding subsidiary many years ago. Mr Hardie considers the Mananui farm a crucial part of WMS’s strategy for developing a sustainable heavy mineral sand mining operation on the West Coast.
	[13] According to Mr Hardie, the Mananui farm and another property located north of Bruce Bay, both owned by WMS, contain the region’s largest in-ground deposits of ilmenite and garnet, as well as small but valuable quantities of rutile, zircon, and m...
	[14] Outstanding and precious natural features with high cultural values surround the WMS’s Mananui farm.
	[15] On the eastern boundary is a prominent sand escarpment with mature, dense native vegetation that adjoins and protects an extensive wetland system along the margins and within Mahināpua Creek/Tūwharewhare.  This freshwater wetland system features ...
	[16] Lake Mahināpua, Tūwharewhare, and their wetlands are of great significance to tangata whenua.
	[17] South and adjacent to the farm is the Mahināpua Scenic Reserve, a large and exemplary Kahikatea-dominated forest featuring a dense assemblage of indigenous vegetation typical of the lowland coastal plain, interspersed with pooled water, swamps, b...
	[18] On the southern boundary across State Highway 6, the Mananui Reserve is a densely forested park with a walkway where a nationally threatened lizard was discovered. The moisture retention in this coastal reserve is remarkable, supporting a diverse...
	[19] The West Coast sands, rich in target minerals, generally follow a linear pattern that is perpendicular to the coastline. At the Mananui farm, these dunal features appear as undulations in the farmland, with the hollows historically holding rainfa...
	[20] The richest sand deposits at the Mananui site are nearest to the eastern escarpment near Tūwharewhare. The escarpment is geologically similar to the Ferry dune sequence at the Okari mine. Geological models show a concentration of valuable mineral...
	[21] The key ecological features are shown in the image below, sourced from WMS’ principal ecologist, Dr Keesing.
	[22] The issue WMS faced at Mananui was developing a feasible mining operation that avoided impacts on these sensitive off-site (and often on-boundary) ecological systems while maximising sand resource extraction, including from the richer sand deposi...
	[23] WMS tackled this issue by forming a team of specialists, particularly those in hydrology, ecology, geotechnical engineering, water chemistry, and mining systems, to create a mining solution that meets strict environmental standards and avoids dam...
	[24] Mr Tim Chase is the director of mining operations at WMS. He has extensive experience in the Australian mining sector. He devised WMS’ proposed dredge mining system, which uses a dredge within the open mining area, rather than the more traditiona...
	[25] This dredging concept preserves the existing groundwater hydrological equilibria rather than using a pit dewatering approach that could result in variations in groundwater gradients and affect adjacent water bodies and groundwater systems.
	[26] WMS proposal seeks to reinstate the landform progressively during mining, so that upon completion, the farm has a rolling landform suitable for dairying. WMS also plans to re-vegetate the escarpment to augment its existing indigenous vegetation a...
	[27] Poutini Ngāi Tahu submitted on the WMS application, expressing concern that insufficient precautions were built into the mining design and proposed conditions. By correspondence, Poutini Ngāi Tahu proposed additional measures and conditions to av...
	[28] Before and during the hearing, WMS’s experts and its planner, Mr Low, conferred with Poutini Ngāi Tahu regarding additional mining measures and conditions that could effectively achieve avoidance of adverse effects on Tūwharewhare and Lake Mahinā...
	(a) The first mining stage was modified so that the ‘first run’ occurs on the western and southern boundaries to verify the hydrological assumptions that informed the technical assessments supporting the application.
	(b) A certification process for a report confirming that the hydrological management during the first mining stage supports the predictions made for mining impacts on the eastern boundary.
	(c) Additional monitoring, including an increased density of piezometers on the eastern escarpment and strategically placed water quality monitoring within Tūwharewhare and Lake Mahināpua.
	(d) Trigger values for deviations from identified groundwater conditions of more than 20% of assessed values.

	[29] During that revision exercise, Mr Low, WMS’s planner, also refined WMS’s offered conditions, including setting clearer goals and outcomes to be achieved by management plans.
	[30] No party produced technical evidence that disputed that the Applicant’s revised offered conditions will adequately avoid material harm to the adjoining sensitive ecosystems within Tūwharewhare, Lake Mahināpua, and the Mahināpua Scenic Reserve.
	[31] Effects on ecological values within the site were more hotly contested during the hearing. This primarily occurred because Mr Payne, the ecologist engaged by both Councils, challenged key assessments made by Dr Keesing.
	[32] The two main disputed matters were:
	(a) Was the remnant vegetation in the eastern part of the site significant?
	(b) Did Dr Keesing adequately and accurately determine the absence of natural inland wetlands across the farm paddocks and within a portion of the remnant Kahikatea forest?

	[33] Sometimes, Mr Payne’s concerns were raised as a lack of sufficient information, particularly regarding the assessment of natural inland wetlands under NPSFM 2020, and at other times as conclusions inaccurately drawn from the available evidence. B...
	[34] To verify and reinforce Dr Keesing’s conclusions, the Applicant engaged Dr Bramley to conduct a peer review of Dr Keesing’s methodology and findings. Dr Bramley largely concurred with Dr Keesing’s analysis on all key issues.
	[35] Assessing the importance of vegetation is crucial for achieving the goals of various planning instruments. The Westland District Plan promotes mining activities while avoiding remedying or mitigating significant adverse effects on significant ind...
	[36] We conclude that the remnant vegetation is not significant. The reasons for this are explained more fully in this decision. The key difference between the ecologists concerns the scale and residual functional importance of the two smaller areas w...
	[37] We also conclude, for the reasons more fully expressed in this decision, that there were no natural inland wetlands. Regarding wet areas in paddocks, there is no dispute that these wet areas lack any indigenous ecosystem values, as they are perio...
	[38] What was not in dispute to any material extent during the hearing were the main ecological conclusions in paragraph [17] of Dr Keesing’s Statement of Evidence (SOE), as follows:
	“17  Without the benefit of effects management, the proposed activity will not cause:
	(a) The prevention of an indigenous species’ or a community’s ability to persist in their habitats within their natural range in the Ecological District, or A change of the Threatened Environment Classification to category two or below at the Ecologic...
	(b) Further measurable reduction in the proportion of indigenous cover on those land environments in category one or two of the Threatened Environment Classification at the Ecological District Level; or
	(c) a reasonably measurable reduction in the local population of threatened taxa in the Department of Conservation Threat Classification Categories 1 - nationally critical, 2 - nationally endangered, and 3a - nationally vulnerable.”
	[39] Mr Payne, the Councils’ ecologist, did identify a population-level effect if the Hokitika or Kapitia skink was present in the remnant stands and an individual was killed during tree felling. We address that issue in the ecology section; however, ...
	[40] The largely undisputed conclusions by Dr Keesing above assure us that this application will not materially harm the ecological district’s natural capital.
	[41] Based on the technical evidence, the only significant environmental impact WMS’s proposal could create is landscape effects.
	[42] The contest on this topic was between Ms Crawford, landscape architect for WMS, who generally assessed all relevant landscape effects as low with the mitigation offered by WMS; and Mr Robertson, the Westland District Council’s landscape expert.
	[43] Mr Robertson revised his assessment of the scale of the landscape effects in his supplementary notes, summarised in the following helpful table.
	[44] Mr Robertson’s assessment of physical effects depended on our assessment of the significance of the remnant vegetation.  In the “Physical” column of Mr Robertson’s table, the temporary effects on the physical environment (before the maturation of...
	[45] An important remaining difference between the landscape architects was the perceptual effects during the consent term. Mr Robertson assessed these temporary effects as ‘high-moderate’ and the permanent perceptual effects as very low. The mitigati...
	[46] Given our determination that the remnant vegetation is not significant, and hence, the physical effects are assessed as low by both experts, the main remaining difference between Mr Robertson and Ms Crawford is the perceptual effects.
	[47] Mr Robertson acknowledged that these effects were the perceptual effects of the incongruous wet concentrator plant on the State Highway 6 boundary that would be visible during the day and night.
	[48] A small number of nearby neighbours objected to the proposal. Most were out of sight, and they could reduce impacts by planting internally where necessary. Additionally, the nearest houses generally faced the coast and did not have views across t...
	[49] Perceptual effects are hard to measure accurately. Some individuals see seemingly incongruous man-made elements as part of normal human activity, considering them acceptable when they are logically located near resources. The District Plan’s supp...
	[50] A positive aspect of the proposal is the closure of existing farm drains , thereby reducing the transport of contaminants from farming activities into Tūwharewhare.
	[51] The end product of restoration will be more wetlands, which will absorb nutrients in farm runoff, and the creation of a smoother contour across the site, creating a more sustainable farming platform.
	[52] We must also consider the WMS economic benefits and the high-value job creation, benefiting the community.
	[53] Mr Ballingall, providing the only expert economic evidence regarding the proposal, stated that it would bring substantial regional economic benefits through increased economic activity, well-paid jobs, and diversification.
	[54] The West Coast economic agency, Development West Coast, through its CEO, Heath Milne, endorsed that analysis. Development West Coast emphasised that mining projects of this kind contribute to creating a more diverse and resilient regional economy.
	[55] The Westland Dairy Company Limited milk processing plant is Hokitika’s largest employer and most visible industry. It is prominent in the town’s urban landscape, near a residential area. We asked Mr Ballingall to do some homework and compare the ...
	[56] Regardless of the various metrics used to calculate economic benefits that Mr Ballinghall used, they all strongly indicate one thing: the benefits are regionally significant.
	[57] Relevant planning instruments, particularly the Westland District Plan, emphasise the importance of facilitating access to mining resources to bolster the Westland economy. In light of this direction in the District Plan, the Panel considers it m...
	[58] Considering all relevant factors, including the absence of material externalities, the limited internal impact on indigenous biodiversity, and the social and the economic benefits of the mining platform, the Panel concludes that consent should be...
	Section B:  Overview
	Appointments
	[59] Commissioners John Maassen (Chair), Tim Vial and Mark Geddes acting under delegated authority from the West Coast Regional Council (WCRC) and Westland District Council (WDC), were jointly appointed to hear and decide the resource consent applicat...
	Terminology
	[60] We, the Commissioners, refer to ourselves as “the Panel” and by the associated pronouns “we” and “our”.
	[61] We refer to the Applicant as the “Applicant” or simply as “WMS”.
	[62] We have used the standard RMA acronyms where they are familiar, such as for national policy statements, national environmental standards, or other legal or planning instruments.
	[63] The Offered Conditions refer to the final suite of conditions WMS presented in its final reply. These form the foundation for Appendix 3 which was sent with this decision as a separate document.
	Joint hearing and format of decision
	[64] This combined decision contains the Panel’s reasoning for approving applications for consents to both local authorities. These matters were addressed during a combined hearing to facilitate a comprehensive assessment of the proposal. There were a...
	[65] Section B provides an overview of the proposal, the people, the place and the planning context.
	[66] Section C addresses the main issues in contention and the Panel’s findings.
	[67] Section D addresses the planning issues and evaluation against the relevant planning instruments for regional and territorial consents.
	[68] In this decision, we focus on how we resolved or determined the main matters in dispute.
	svisits and field trips
	[69] The Panel undertook a four-hour site visit on Friday, June 6, 2025, during which we walked much of the farm and carefully investigated the remnant vegetation and wet areas contained within the site. The Panel also gained a more general understand...
	[70] On Sunday, 8 June 2025, the Panel visited Okari in Buller, near Westport, to observe a mineral sand mining operation in situ as comparisons and features of this mine were addressed in evidence.
	[71] This pilot mine provided valuable information on the following:
	(a) The characteristics of the processing plant, including its scale, organisation and noise-generating characteristics.
	(b) The site’s reinstatement according to consented profiles.
	(c) The extent to which the mine achieves orderly progression in a manner that protects sensitive ecological environments surrounding the mine.
	(d) Potential impacts from the mining operation of dust on the vegetative edge on the eastern side of the site, given that one of the submitters raised that issue.
	[72] The Panel found the field trip very helpful, and it demonstrated WMS’s capacity to implement the consent in a sensitive environment that conforms to an extensive suite of conditions.
	[73] The Panel went for a second site visit to the Mananui site on Tuesday, 10 June 2025, following the technical expert evidence from Mr Payne, the ecologist engaged by the two Councils, to orient itself again and reflect on the evidence concerning:
	(a) The potential for natural inland wetlands on the Mananui farm.
	(b) The extent to which the existing vegetation had a buffering benefit on the vegetation on the escarpment next to Tūwharewhare, because Mr Payne claimed this was a significant benefit of the existing remnant vegetation.
	(c) To examine some core components of forest areas A and B identified by Mr Payne for their values and comparability to vegetation patterns, including density and composition, with the pristine state of the Mahināpua Scenic Reserve.
	Place
	[74] Mananui is just south of Hokitika, and the site is before Ruatapu, adjacent to the Mahināpua Scenic Reserve and Tūwharewhare.
	[75] The site is a dairy support farm of roughly 140 hectares.
	[76] The farm has an undulating landform.
	[77] Historical photographs from the application show a consistent effort at land clearance in the late 20th Century, with the result that only about 4.4-4.7 hectares of compromised lowland, mostly Kahikatea forest, remain.
	[78] On the northern boundary is a lifestyle property. Across State Highway 6 is a mix of rural and lifestyle properties as you head north into Hokitika.
	People
	[79] WMS is a private company in a growth phase. It now has a governance structure reflecting its increased economic clout and broader shareholding. It has added many new staff since the development of the Okari mine, who have all contributed to WMS’s...
	[80] Ms Booker and Ms Barry represented WMS, and Mr Low gave planning evidence.
	[81] The site is located in the takiwā of Te Runanga o Ngāti Waewae and Te Runanga o Makaawhio, who are kaitiaki and mana whenua. Collectively, they are referred to as Poutini Ngāi Tahu. Poutini Ngāi Tahu submitted on the application, expressing conce...
	[82] Rachel Clark is the planner and the reporting officer for the West Coast Regional Council.
	[83] Melissa McGrath is a planner and reporting consultant for Westland District Council.
	[84] There were 92 submissions on the application. Sixty-six are in support, twenty-one are in opposition and 5 are either neutral or have not stated a position. There are only two submissions from immediate neighbours. There are seven submissions fro...
	[85] There is a submission from the Department of Conservation that expresses concern about the potential adverse effects on terrestrial indigenous biodiversity, ecology, and freshwater, as well as the potential adverse effects on the heritage values ...
	[86] There is a submission from Forest & Bird which expresses concern at the potential effects on areas which meet SNA criteria, wetlands and other freshwater values, and fauna, and states the proposed conditions are inadequate.
	[87] There is a submission from the Environmental Law Initiative, which was not inherently opposed to the project, but opposes the application due to deficiencies in its assessment and proposed management of effects on biodiversity, ecology, and fresh...
	Proposal
	[88] The Project Map in Appendix 1, dated December 2024, shows the layout of the site and the proposal’s features.  Attached to Mr Low’s evidence was a project description that summarises the key elements of the proposal.  We have used that summary as...
	Section C:  Main Issues in Contention and Findings
	Ecology
	[89] This section addresses the main issues in contention concerning ecology.
	[90] Other than the Applicant, the parties that made a special contribution to the consideration of ecological effects were:
	(a) Poutini Ngāi Tahu, who negotiated with WMS on tightening the proposed conditions.
	(b) The Councils, principally through their reporting ecologist, Mr Payne and Westland District Council’s legal counsel, Ms Butler-Ford.
	(c) The Environmental Law Initiative, through its legal counsel, Ms Sintenie.
	(d) Mr Cromey, a submitter on potential dust effects on Tūwharewhare and the Mahināpua Scenic Reserve.

	[91] The main issues arising from the contest on ecology are outlined below, along with our findings.
	[92] By way of overview, the site presents as a palimpsest of anthropogenic landscape modifications progressively affecting the site’s ecology and drainage during the 20th Century.
	[93] Dr Keesing included historical photography and narrative in his AEE report (Attachment K) of the changes in the landscape over time. It demonstrates that the current remnant vegetation was part of a wider ecological system progressively degraded ...
	[94] The most striking aerial photograph is from 1984, displayed in Attachment K to the AEE, which is in Dr Keesing’s initial ecological assessment.  The picture is below.  It shows two key things:
	(a) The formation of a southern drain to Tūwharewhare bisecting the hollows on the eastern edge of the property.
	(b) A highly modified sequence of indigenous vegetation in the south-eastern corner, where pastoral foraging is evident.

	[95] The structural features of the remnant vegetation in the south-eastern sequence still exhibit the patterns of trails and cleared areas resulting from pastoral farming and human clearance.
	[96] The remnant vegetation comprises clusters that extend from north to south along the property’s eastern edge.  The total area is somewhere between 4.4  hectares and 4.7 hectares, depending on what is included.  Much of it is threadbare remnants of...
	[97] The cluster of vegetation, which ecologists contested was significant, was located at the southern end and comprised what Mr Payne described as Forests A and B. Mr Payne transposed references in his report, but it was plain what he was referring ...
	[98] Below is a map from Mr Payne’s evidence. The area delineated in yellow below we call ‘Indigenous Stand A’, based on Stand A being closest to the Mahināpua Scenic Reserve, and the area delineated in blue is ‘Indigenous Stand B’. .
	[99] Concerning Indigenous Stand A, Dr Keesing described the fragment in this way at [55] of his evidence:
	“The last fragment in this dune hollow system is 90m long and 60m wide and has two canopy areas, the west being kamahi and in the east kahikatea is perhaps the most prevalent. This fragment is the least grazed out of the fragments but is still largely...
	[100] Concerning area Indigenous Stand B, Dr Keesing described this segment at [53] as follows:
	“The next southern fragment is the largest at 400m long and some 100m wide at its widest, but the northern quarter is largely open paddock centrally with two thin tree arms. The larger southern fragments are bisected by a central track and either side...
	[101] The following photograph illustrates the more dense central fragment of Indigenous Stand B.
	[102] Indigenous Stand A sits on elevated ground.  On the other hand, Indigenous Stand B in some sections contains a natural hollow with several areas of pooled water.
	[103] One of the issues is whether these pools are natural inland wetlands or whether these parts of Indigenous Stand B are simply a Kahikatea forest with standing water ?
	[104] Also, throughout the farm, there are paddocks with wet areas. Due to the climate and landform, the ecological forcing is towards a natural condition where there would be a matrix of indigenous wetlands. However, that forcing is actively suppress...
	[105] These weedy early precursors to re-naturalisation wax and wane with farming practices and are foraged with varying degrees of intensity during the year.
	[106] Where and when the Juncus is well-established, it seems to be dominant from a distance, but upon closer examination, the paddocks are still mainly dominated by pasture.
	[107] Mr Payne agreed that these wet areas have no indigenous biodiversity value. He casually observed that without a detailed assessment, there might be some herbs or other species of significance in these areas. We consider that wet paddocks are com...
	Have the adverse effects on the sensitive off-site ecological features been avoided?
	[108] This is the paramount question regarding indigenous biodiversity within Tūwharewhare, Lake Mahināpua, and the Mahināpua Scenic Reserve.  Avoidance is achieved if the adjoining ecosystems are protected from material harm.
	[109] The major risks are:
	(a) Failure of the mine face causing the collapse of vegetation on the eastern escarpment.
	(b) Changes in hydrology that adversely impact on Tūwharewhare and the perched wetland in the Mahināpua Scenic Reserve close to the southern property boundary by drainage.
	(c) Changes in the physio-chemical conditions of the mined groundwater affecting Tūwharewhare.

	[110] The mining system has a 10-metre setback from the boundary with the Mahināpua Scenic Reserve and a setback from the edge of the Tūwharewhare wetland of 100m for about 90% of the length.
	[111] This is shown in Figure 3, Mr Rekker’s Statement of Evidence below:
	[112] Regulation 45D of the Resource Management (National Environmental Standards for Freshwater (Regulations 2020) classifies land disturbance or vegetation clearance within 10 metres of a natural inland wetland as a discretionary activity but under ...
	[113] It is appropriate for the Panel to record that WMS does not seek consent under these provisions. Therefore, the approvals given in this decision do not authorise any activity that would otherwise require consent under Regulation 45D because of t...
	[114] WMS’s hydrologist is Mr Rekker.
	[115] His work was peer reviewed by Brett Sinclair, WCRC’s expert.
	[116] Through geological testing and piezometer testing, Mr Rekker was able to characterise the groundwater system, as shown in Figure 5 of his Statement of Evidence below.
	[117] This shows a groundwater watershed approximately 350 metres from Tūwharewhare.
	[118] After a climate and water balance assessment, Mr Rekker concluded at [61] the following:
	“Accordingly, a percentage approaching 75%, of the mean rain falling east of the surface water catchment divide at the Application Site would contribute to Māhinapua Wetland replenishment or Tūwharewhare creek flow. West of the groundwater flow divide...
	[119] Mr Rekker characterised the water quality of Tūwharewhare at [69]-[70] as follows:
	“[69] In terms of water quality, the Tūwharewhare water samples from the 2022-23 period indicated the creek was stable in its hydrochemistry and relatively dilute, with a Total Dissolved Solids concentration between 33 and 40 g/m3. The pH ranged betwe...
	[70] The creek water had very low Dissolved Inorganic Nitrogen (DIN) concentrations, and dissolved reactive phosphorus concentrations consistent with anoxic release from wetland sediments”.
	[120] Groundwater samples demonstrated high water quality as discussed in Mr Rekker’s Statement of Evidence at [71] below:
	[121] The hydrological statistics of Tūwharewhare are set out in Table 1 to the peer review report by Mr Sinclair, dated 21 February 2025, included below:
	[122] The most significant risk to the water budget of Tūwharewhare from the mining is during periods of low flow.
	[123] Mr Sinclair’s assessment concerning that matter says the following;
	An estimate of the groundwater contribution to the Tūwharewhare wetland under low creek levels is provided, with the calculated contribution ranging from 2 m3/day to 20 m3/day. The report indicates this groundwater contribution equates to between 1% a...
	- It only takes into account seepage flows through the on-site sands above the level of the wetland surface. Flows through the underlying sand and muddy gravels are not considered.
	- It does not take into account the silty organic soils underlying the wetland. These low permeability soils would act to limit vertical seepage flows into and out of the wetland.
	The above two assumptions tend to offset each other. It is clear that there is substantial uncertainty in the outcomes of the wetland water budget. However, work documented later in the report indicates that the mining operation is unlikely to have a ...
	[124] Mr Rekker at clause 6.3.4 of the Mananui Hydrological Assessment in the AEE stated the following:
	[125] We noted above that there was no application to vary the water budget for Tūwharewhare.  Therefore, the management system requires negligible effects on Tūwharewhare and its riparian wetlands, and the WMS Offered Conditions aim to secure and dem...
	[126] To emphasise this, WMS added a new objective to Offered Condition 24.1 concerning the Water Management Plan, which, as Mr Low, WMS’s planner, stated at [18] of his supplementary statement, requires no “measurable change in the water level range ...
	[127] Sensitive receptors for ground changes in groundwater quality are adjacent domestic supply bores and Tūwharewhare.  To manage these risks, Mr Rekker proposed a ‘dredge pond water level management area’.
	[128] Mr Rekker explained that within this ‘dredge pond water level management area’, taking 3 L/s net from the dredge pond will create a hydraulic gradient towards the dredge pond, which will ensure that water and dissolved contaminants do not leave ...
	[129] Dr Fitzpatrick, a freshwater chemist, was engaged by WMS to review the assessment of contaminant risk to Tūwharewhare and concluded at [20-[21] the following:
	[130]  Dr Fitzpatrick also created a mass balance water quality model, expanding the suite of potentially adverse water quality parameters to include lead, ammoniacal nitrogen, nitrates and dissolved reactive phosphorus.
	[131] Regarding the risk of contaminant transport to Tūwharewhare from the mining operation, Mr Sinclair identified that the key contaminants requiring management are dissolved Copper and Chromium, in addition to suspended solids.
	[132] Dr Fitzpatrick concluded that the potential adverse effects are appropriately managed by conditions of consent, which include triggers for assessing water quality, such that effects will be avoided.
	[133] As noted earlier, Poutini Ngāi Tahu engaged with WMS about refining conditions in light of the potential effects on groundwater quality and the uncertainties identified in the peer review assessment.
	[134] Mr Horrox a scientist at the West Coast Regional Council, reviewed the groundwater and surface water quality aspects of the application and recorded in an email to Ms Clark, WCRC’s planner, dated 30 April 2025, the following:
	[135] Monitoring requirements proposed in WMS’s Offered Conditions responded to these issues in the following way, as outlined in Mr Low's supplementary statement:
	(vii) A revised Water Management Commissioning Study Condition 26 (this was referred to as the Eastern Boundary Hydrological Report in my May 19 version). This condition requires detailed hydrological investigations of early mining activities to confi...
	“(viii) Clarified and included additional monitoring requirements in Condition 27.1 Table A. They include:
	(A) More frequent monitoring of the WBM Eastern Boundary Piezometers when the dredge pond is in close proximity;
	(B) New requirements for upstream and downstream surface water quality monitoring in Lake Māhinapua and Māhinapua Creek; and
	(C) New requirements to continue monitoring in the piezometers and surface water monitoring sites for 12 months following final mine closure;

	(ix)  Various amendments to the trigger action response requirements in Condition 28.1 -28.3, including:
	[136] Overall, the revised WMS Offered Conditions require a Water Management Plan that manages changes in hydrology and water quality using a system design condition suite to avoid adverse effects, much like the PDCA cycle (Deming cycle) as follows:
	(a) Plan (frame and conceptualise according to the information from studies)
	(b) Do (test in safe locations).
	(c) Check (by extensive monitoring).
	(d) Act (amend and iterate as required with estimable triggers).

	Finding
	[137] Based on WMS’s Offered Conditions and the information supplied, we are satisfied that the adverse effects on Mahināpua Scenic Reserve, its boundary wetland and Tūwharewhare will be protected from material harm.
	[138] We note that the rehabilitation will alter the land's contour to a more gentle one.  Mr Rekker also addressed this issue in his evidence.  The plans incorporated with the rehabilitation management plan show the drainage flows that must result.  ...
	‘[127] The soil mantle of a composition the same or similar to the original soil cover will be restored as the penultimate process in mine path rehabilitation. Stockpiled soil would be re-applied at similar thickness and be sown to promote the growth ...
	[128] Despite the fact that much of the rehabilitated soil drainage is expected to be vertical and comprised groundwater recharge, the replacement of the previous swale and ridge topography with more softened relief would be mitigated by the designed ...
	[139] Under the amended conditions negotiated with Poutini Ngāi Tahu, the current hydrological connection between the farm and Tūwharewhare through drainage channels will cease.  That, in combination with the rehabilitation design described above usin...
	[140] Similarly, the geotechnical risks of collapse are also mitigated through system design and WMS’s Offered Conditions to ensure they are negligible.
	Are there waterbodies on the Site that qualify as rivers?
	[141] The Environmental Law Initiative (ELI), through Ms Sintenie, queries whether the cut channels and associated hollows constituted rivers under the RMA. ELI’s focus was on the channel identified as “C”, as shown in Figure 3 of Dr Keesing’s evidenc...
	[142] The submission of the Environmental Law Initiative is summarised in [16] -[17] of Ms Sintenie’s submissions as follows:
	[143] Dr Keesing said concerning Feature C the following at [40]:
	“There is one more natural looking tributary (“C” - Figure 3) although again it is more likely a flooding of a dune hollow with dug connections to the main cut than a spring source driven stream. One dug ponded area is evident to the east of this wate...
	[144] Within this channel are some aquatic species.  For example, at [43] of Dr Keesing’s SOE, he stated:
	“Night spotting saw banded kokopu (5) (not threatened) long fin eel (1) (At Risk - declining) and short fin eel (1) (not threatened) in this tributary although all fish were barely covered by the water and the only stable habitat was the larger end po...
	[145] Ms Clark for the WCRC considered the channels were drains, not rivers.  Ms Clark confirmed that these drains could be cleared as permitted activities under the regional plan.
	[146] The definition of “river” in the RMA is as follows:
	“river means a continually or intermittently flowing body of fresh water; and includes a stream and modified watercourse; but does not include any artificial watercourse (including an irrigation canal, water supply race, canal for the supply of water ...
	[147] The section of Feature C (as Dr Keesing refers to it), which was cut in the 1980s to connect to Tūwharewhare, is a farm drainage canal.  By definition, that section alone cannot be a river.
	[148] The question then is whether a water body naturally pooling in the landform (in this case, the water in the hollow in Feature C) becomes a river that incorporates a drainage canal, because the drainage canal section, with other modifications to ...
	[149] We consider the answer to that question to be “no”. We consider a body of water to be a river or stream only if it has the natural condition of flowing water. If so, it remains a river despite modifications that supplement or alter that flowing ...
	Finding
	[150] We agree with Dr Keesing that the body of water in  Feature C, which is not part of a drainage canal, does not have the natural condition of flowing water and, based on our interpretation of the RMA, Feature C is not a river. It is not made into...
	Is the remnant on-site indigenous vegetation significant?
	[151] As noted above, this matter of contention focused on Indigenous Stands A and B. Mr Payne accepted that all other remnants were not significant.
	[152] Dr Keesing assessed that the indigenous vegetation was not significant individually or collectively under the RPS and NPS-IB criteria.  At [97], Dr Keesing summarised his analysis in this way:
	“I cannot find any one or the entire set of fragments to be significant under the RPS significance criteria or for that matter the NPS IB criteria (whose only difference is the treatment of the representative criteria). As I alluded to above these fra...
	[153] The RPS, Appendix 1, establishes four criteria. If one criterion is met, it is sufficient to classify the vegetation as significant.  The criteria are:
	(a) Representativeness.
	(b) Rarity/distinctiveness.
	(c) Diversity and pattern.
	(d) Ecological context.

	[154] Appendix 1 of the RPS commences by noting these criteria are intended to be applied by suitably qualified and experienced ecologists with a good understanding of the local and national context and its associated ecological tools.
	[155] Dr Keesing undertook RECCE plots within and around Indigenous Stands A and B (and elsewhere) and stated at [60-[61] of his evidence the following:
	60. In my assessment report (Figure 7, page 20) I reported average plot species richness of subcanopy species as between 10 and 15 taxa (or 15-20 with canopy species). This becomes the metric to consider aspects important to making significance assess...
	61. Landcare Research vegetation 20X20 plot data for NZ forests (Allen, Bellingham, Holdaway, & Wiser (2013)) show a mean species richness for this forest type (kamahi hardwood forest in NZ) of 56 ± 13 or for kamahi-podocarp forest 53 ± 8.9. These dat...
	[156] The significance of this plot data to the conclusion about significance is captured in [88]-[89] of Dr Keesing’s evidence as follows:
	“88. The old criteria require the consideration of how much of a type remains in the region, or ecological district or land type (a decreasing spatial scale). The NPS IB recommends assessments are made at the Ecological District. I illustrated in my r...
	89. Under the new criteria (reflective of the NPS IB) it is about the number of taxa in all forest structures (i.e. canopy, middle tier, ground tier, epiphytes). As I show above (paras: 60-56), the ground tier is not as a reasonable common forest type...
	[157] Mr Payne’s position is contained in his section 42A technical report and an ecology reply dated 8 June 2025. He refined his position further by engaging with the Panel’s questions.
	[158] In summary, Mr Payne assesses the Indigenous Stands A and B as significant because:
	(a) Indigenous Stands A and B contain smaller areas that “resemble” the Mahināpua Scenic Reserve and thus meet all relevant ecological criteria for significance.
	(b) In each case, the subset areas comprise approximately 1,000 m2 (25% of the total of 0.4 hectares) in Indigenous Stand A, and in Indigenous Stand B, about 4,000 m2 (so roughly 13% of the total 3 hectares or ≈ 40% of the separated pocket on the east...
	(c) The indigenous forest within areas designated as Indigenous Stands A and B, but not within the subset areas, gains significance due to its contribution as a wind buffer and protection from herbivory.
	(d) The subset areas are significant because they are areas where epiphytes restrict herbivory. Consequently, there is a greater diversity of flora comparable to that found in the Mahināpua Scenic Reserve.
	(e) Indigenous Stands A and B should be assessed for significance against a small basket of comparable stands lying within the coastal plain margin between 0.5 and 1 kilometre from the coast because the combination of substrate, climate, and situation...

	[159] The last point in subparagraph (e) above includes the “new potatoes” proposition.  That captures the metaphor used by Mr Payne to convey that the subset areas within Indigenous Stands A and B act as an invaluable food source, being coastal and t...
	[160] Dr Bramley’s contribution to this debate is found at [6] of his statement of evidence as follows:
	In terms of the significance and ecological value of the forest fragments within the pasture at the Application Site, I agree with Dr Keesing that they do not meet the significance criteria set out in the West Coast Regional Policy Statement or the NP...
	[161] We prefer Dr Keesing and Dr Bramley’s evidence that the Indigenous Stands A and B should not be classified as significant under the RPS or NPS-IB for the following reasons:
	(a) Mr Payne’s assessment of the subset areas was not supported by plot data produced as field notes, but rather by photographs and observations.
	(b) Dr Keesing’s plot data shows a lack of diversity within the Indigenous Stands across the forest strata and flora typologies, supporting our site visit observations of the degraded state of these stands.
	(c) After our site visits, we regard Mr Payne’s description of the subset areas as resembling the Mahināpua Scenic Reserve as incorrect.  These areas are significantly more degraded than Mahināpua Scenic Reserve. This also supports the representativen...
	(d) The small subset areas in Indigenous Stands A and B are primarily edges.  For example, the subset area in Indigenous Stand “B” is approximately 40% of a smaller 1-hectare area.
	(e) Herbivory is present in the subset areas, and we do not accept that they are protected from animals throughout the year. However, the lower incidence and extent of foraging explain the differences with other parts of the Indigenous Stands A and B.
	(f) The areas outside the subsets are not made significant because they buffer the subset areas and the eastern escarpment.  For example, we observed little evidence that buffering altered vegetation patterns on the eastern escarpment and elsewhere.
	(g) The “new potatoes” idea has some ecological verisimilitude, but is difficult to establish or refute, and no evidence from Mr Payne gave it substance. Given the small size of the subset areas and their degraded quality, the Panel considers this som...

	[162] We also consider that Mr Payne's coastal band assessment scale was against the ecological district scale for assessment directed by the RPS and NPS-IB.
	[163] There can be ecological function grounds for departing from the ecological district scale, but we considered that Mr Payne's grounds lacked robust ecological justification. Effects assessments are very sensitive to scale, and, for example, at th...
	[164] A more effective framework for analysing functional importance in context is to assess whether the loss will materially harm the life-supporting capacity of nearby significant ecosystems. If the answer is “no,” the ecological role of the remnant...
	Finding
	[165] We find the remnant indigenous vegetation on the Mananui site is not individually or collectively significant.
	Will dust adversely affect adjoining ecosystems?
	[166] Mr Cromey made a submission focused on the potential effect of dust on sensitive adjoining ecosystems.  Mr Cromey provided a detailed visual presentation on the mechanics of particulate travel, using his experience with particulate matter in the...
	[167] Dr Keesing, in his ecological assessment (Appendix K to the AEE) said the following about this matter:
	[168] It follows that Dr Keesing’s expert assessment is that the best management practices described in the dust management plan would be sufficient to ensure that there are no material indirect impacts on sensitive ecosystems.
	[169] The dust monitoring regime is described in Section 7 of the draft monitoring report as follows:
	[170] The trigger action response plan is summarised in the table below.
	[171] Duncan Ross is an Environmental Management Lead employed by WMS with experience in mining environmental management on the West Coast.  His evidence describes how the dust management plan is borrowed from WMS’s experience  at the Okari mine.
	[172] At [17]-[18] Mr Ross said:
	[173] We asked Mr Cromey whether he agreed that the experience of WMS’s operations at Okari, adjacent to indigenous forest, would provide some evidence about the sufficiency of these dust management measures to manage dust.  He agreed that it would.
	[174] The Okari mining system is likely to generate more dust than the Mananui proposal because of the dry excavation of sand for processing at Okari compared with the wet dredge-based system proposed for Mananui.
	[175] Our observations of the Okari mine and the condition of the indigenous vegetation adjacent to the Ferry dune demonstrate the sufficiency of the dust management plan.
	[176] Dr Keesing’s opinion that dust effects will not adversely affect indigenous ecosystems if usual best practice management is applied is supported by WMS’s experience with the Okari mine.
	Finding
	[177] We conclude that the proposal with WMS’s Offered Conditions adequately manages potential dust effects on adjoining ecosystems.
	Are there natural inland wetlands on the site that trigger the need for resource consent?
	[178] On this topic, we distinguish between two wetland delineation issues as follows:
	(a) Whether the wet areas in paddocks on the site are natural inland wetlands.
	(b) Whether there are natural inland wetlands within Indigenous Stand B.

	[179] The relevance of the potential presence of natural inland wetlands is twofold:
	(a) First, under the Resource Management (National Environmental Standards for Freshwater) Regulations 2020, activities affecting wetlands are restricted.  In the case of the extraction of minerals and ancillary activities, any vegetation clearance or...
	(b) Under the National Policy Statement for Freshwater Management 2020 (updated as of 2024), a directive policy aims to prevent the loss and degradation of natural inland wetlands, thereby protecting their values; see clause 3.22 onwards.  This is a m...

	[180] The definition of “wetland” in the Resource Management Act is:
	“wetland” includes permanently or intermittently wet areas, shallow water, and land water margins that support a natural ecosystem of plants and animals that are adapted to wet conditions”.
	[181] It is an inclusive definition. The delimiting subordinate clause that support a natural ecosystem of plants and animals that are adapted to wet conditions refers to a ecological quality essential to qualify as a wetland.  The phrase natural ecos...
	[182] The definition of natural inland wetland is a subset of the RMA definition of wetland and borrows from the Act’s wetland definition. In the NPSFM 2020 reads:
	“natural inland wetland”” means a wetland (as defined in the Act) that is not:
	(a)  in the coastal marine area; or
	(b) a deliberately constructed wetland, other than a wetland constructed to offset impacts on, or to restore, an existing or former natural inland wetland; or
	(c)  a wetland that has developed in or around a deliberately constructed water body, since the construction of the water body; or
	(d)  a geothermal wetland; or
	(e)  a wetland that:
	(i)  is within an area of pasture used for grazing; and
	(ii) has vegetation cover comprising more than 50% exotic pasture species as identified in the National List of Exotic Pasture Species using the Pasture Exclusion Assessment Methodology (see clause 1.8)); unless
	(iii)  the wetland is a location of a habitat of a threatened species identified under clause 3.8 of this National Policy Statement, in which case the exclusion in (e) does not apply”.
	[183] That NPSFM definition is adopted in the Resource Management (National Environmental Standards for Freshwater) Regulations 2020.
	[184] Therefore, before evaluating the exclusions in (a) – (e), it must be determined whether an ecological feature called a natural wetland ecosystem exists in any place on the Mananui farm.
	[185] We first address the controversial issue of whether the wet paddocks on the Mananui farm are natural inland wetlands; it is a vexed one.
	[186] The farm’s landform illustrates why the issue arises. The hollows collect water.  Below is a cross-section of the landform profile.  The mining area farm is approximately 121 hectares and is currently divided into paddocks.
	[187] As stated previously, the ecological forcing in the hollows is towards the re-naturalisation as wetlands.  This process is thwarted by farming practices including seeding, fertilising and pastoralism.
	[188] There are many wet areas in paddocks that, from time to time, host weeds such as Buttercup, Dock, and Juncus.
	[189] Therefore, the situation on the ground for the wet paddock areas can be summarised in this way:
	(a) They are areas within paddocks. – mostly (but not exclusively) hollows, which are less than 25% of paddocks on average.  As Dr Keesing reasoned at [77] of his evidence:

	“Here, even if we assume every bit of the lower lying linear dune hollow were technical natural wetland then each paddock, using the fencing as a guide to a paddock and the northwestern as the example would contain 25% wet feature (i.e. 1 ha in 8 lin...
	(b) The wet areas can support over 50% facultative weeds such as Buttercup, Dock, and sometimes Juncus; however, this varies depending on farming practices. As Dr Keesing stated at [71] of his evidence:
	“The point I make, and which influenced my assessment in respect to the presence of natural inland wetlands, is that the farmed land is under a constant varied use and management which includes stock types and densities, pastural management practices ...
	(c) The soils in these wet areas are hydric.
	(d) The flora has no indigenous biodiversity value.  They are weeds that persist in the absence of pasture as an early and exotic coloniser because of their adaptability to wet conditions.  As Dr Keesing said at [72]:

	“I walked the property initially and could see that depending on the stocking type and density, and what each pasture was being managed for at any one time, it either contained (in the linear hollows) areas of pasture and areas of wet adapted non-past...
	[190] Mr Payne did not dispute these assessments.
	[191] The question then is whether these features make the wet areas, natural inland wetlands under NPSFM 2024, recognising that it was also common ground that some of these areas would, on a technical assessment under the wetland delineation protocol...
	“While I agree that there may be small areas across the farm that will meet the tick box check of the NPS FM (and MfE 2020) protocol, they will not do so every year and their presence is dependent on the farming activities on that year, the extent of ...
	[192] Some of these wet areas may also not qualify for exclusion under the pasture exclusion assessment methodology, depending on the area identified for assessment.
	[193] Mr Payne says meeting the ‘tick box’ requirements of the Wetland Delineation Protocol, based on Clarkson et al, incorporated by reference in NPSFM 2020, is sufficient to be a natural inland wetland.
	[194] We consider that the wet areas in paddocks described above are not natural inland wetlands for the following reasons:
	(a) Wetland delineation protocols are servants of the definition of a natural inland wetland, not its master.  Thus, NPSFM 2020 (updated 2024) says at clause 3.23(3); In case of uncertainty or dispute about the existence or extent of a natural inland ...
	(b) Hydric soils are only part of the RMA's definition of a wetland. While they may be an ordinary (indeed necessary) quality of wetlands, they are insufficient to meet the definition without supporting a natural ecosystem of plants and animals that a...
	(c) The wet areas at Mananui do not support a natural ecosystem of plants and animals.  On the contrary, they are the unnatural manifestation of the human farming practices that keep the surface of the hydric soils in a permanent state of flux between...
	(d) The function of national policy statements, such as National Policy Statements, is stated in RMA, s 45(1):
	“The purpose of national policy statements is to state objectives and policies for matters of national significance that are relevant to achieving the purpose of this Act”.
	It is unreasonable, bordering on fanciful, to suggest that wet areas in paddocks with the qualities above are a matter of national environmental significance.
	(e) Dr Keesing contextualises the underlying and nationally significant ecological concern with protecting wetlands in NPSFM 2020 correctly in this way:
	“As the underlying research publications says (Ausseil et al 2008), the wetlands that are now rare (and valued) are measured from the extent of those fully indigenous wetland assemblages (plants and animals) present prior to humans in NZ, those caused...
	(f) Related to the last point, the Resource Management (National Environmental Standards for Freshwater) Regulations 2020 state at Regulation 5 that the regulation is performing a regional function under RMA, s31 as follows:

	“5  Regulations deal with functions of regional councils
	These regulations—
	(a)  deal with the functions of regional councils under section 30 of the Act:
	(b)  do not deal with the functions of territorial authorities under section 3 1 of the Act”.
	As a control on terrestrial land use not related to water quality, the sole relevant function under section 30 is the Regional Council function at section 30(1)(ga):
	The establishment, implementation and review of objectives, policies, and methods for maintaining indigenous biological diversity”.

	Again, it is unreasonable, if not fanciful, to suggest that this function empowers maintaining wet, weed-infested areas in paddocks where no indigenous biological diversity values exist.
	(g) No evidence or secondary legislative sources suggest that the NPSFM contemplated wet areas in paddocks exceeding 500m² with the qualities above should be delineated and monitored by regional councils for their values.  What would be the point?

	[195] We consider the contention that wet areas with facultative weedy species in paddocks are wetlands to be misguided, as it ignores the plain meaning of 'wetlands' in ecology and the statutory definition of a wetland that aims to capture that ecolo...
	[196] As a corollary, the pastoral exclusion is again an exclusion only relevant if there is a wetland. It subtracts from the class; it does not make the class. Therefore, even if a natural ecosystem exists, the dominance of pasture species within and...
	[197] The areas with the highest incidence of Juncus, as we noted, can be excluded since a quick assessment shows that pasture species dominate them.
	[198] The second potential area of natural wetlands encompasses the wet areas within Indigenous Stand B.  This is described in Mr Payne’s peer review dated 20 December 2023 as a Kahikatea swamp without ecological exposition.
	[199] Neither Council sought more information under section 91 concerning Dr Keesing’s ecological assessment (Appendix K to the AEE) of this area which stated:
	“These rush (or creeping buttercup) areas were not present several years ago and through a change in farm management following the first mineral sand mining exploration, have been allowed to form (a reduction in pasture management). If this process wa...
	On this property kahikatea swamp forest is present in the lower lying eastern wetlands where kahikatea becomes the dominant cover on wet ground. Kahikatea is a FAC species, equally as likely to be in dry as wet conditions (Clarkson et al 2021) and is ...
	A swamp is defined (Jonhson & Gerbeaux 2010) as: a wetland that receives a relatively rich supply of nutrients and often also sediment via surface runoff and groundwater from adjacent land. Swamps usually have a combination of mineral and peat substra...
	The soil in this farm is not peat but are sands with high mineral content (see Figure 3 in the Application Assessment of Environmental Effects). As identified in the hydric soil report, the soils on site fall into four generalised profiles and in the ...
	[200] Dr Keesing distinguishes between sequences of wet areas within Kahikatea forest and areas within the forest that can be characterised as swamps or more conventional wetlands.  The differences are observable even to the untrained eye in the Mahin...
	[201] This point was underscored by Dr Keesing’s evidence at [217]-[219] of his Statement of Evidence as follows:
	[202] Dr Bramley at [23] said in relation to this assessment … “with regard to the presence of natural inland wetlands within the application site, based on Dr Keesing’s plot data and my own site visit, my view is that the forest areas do not constitu...
	[203] Mr Payne, in his reply statement on page 16, made only one comment about the swamp forest in the following paragraph:
	“My scope was to determine whether Dr Keesing's assessment was accurate, and not to map the wetlands on site. I therefore only collected data for these two wetlands as well as some kahikatea swamp forest in what Dr Keesing has termed the “northern fra...
	[204] Mr Payne’s peer review dated 20 December 2021 does not identify a dominance of wetland species within a 20 m2 area as the above quote suggests.  There is one sample of wetland ground cover, but it is not a comprehensive survey.
	[205] Mr Payne includes in his peer review assessment an area of Kahikatea swamp forest at the north-eastern end of the property (see Plate 8).  We consider that it is not Kahikatea swamp forest. The presence of a shallow water table and an isolated s...
	[206] We agree with Dr Keesing and Dr Bramley that the wet areas in Indigenous Stand B are not natural inland wetlands. Instead, they are lowland Kahikatea forest with pooled water, varying in depth according to the season and rainfall.
	Finding
	[207] We prefer Drs. Keesing’s and Bramley’s assessments that there are no inland natural wetlands within the proposed mining platform or indeed on the Mananui farm to the west of the escarpment, based on their ecological assessments and our interpret...
	If there are natural wetlands, is there a pathway for approval under the Resource Management (National Environmental Standards for Freshwater) Regulations 2020?
	[208] Even if we are wrong that there are no natural inland wetlands on the site to the west of the escarpment that require approval under Regulation 45D, the scope of the application encompasses that activity. We have considered that matter and would...
	[209] The pre-requisites to granting consent are set out in Regulation 45D(6) as follows:
	(b) satisfied itself that there is a functional need for the extraction of minerals and ancillary activities in that location; and
	(c)  applied the effects management hierarchy”.
	[210] The definition of the effects management hierarchy is the same as that in the NPSFM 2020 which reads:
	“effects management hierarchy, in relation to natural inland wetlands and rivers, means an approach to managing the adverse effects of an activity on the extent or values of a wetland or river (including cumulative effects and loss of potential value)...
	(a) adverse effects are avoided where practicable; then
	(b)  where adverse effects cannot be avoided, they are minimised where practicable; then
	(c)  where adverse effects cannot be minimised, they are remedied where practicable; then
	(d)  where more than minor residual adverse effects cannot be avoided, minimised, or remedied, aquatic offsetting is provided where possible; then
	(e)  if aquatic offsetting of more than minor residual adverse effects is not possible, aquatic compensation is provided; then
	(f)  if aquatic compensation is not appropriate, the activity itself is avoided”.
	[211] The Panel is satisfied that all requirements are met.
	[212] Mr Ballingall’s evidence demonstrates that WMS’s proposal will secure significant national and regional benefits in employment and economic activity.
	[213] The proposal has a functional need to operate in a manner that removes the natural inland wetlands within the mining platform, as it is impossible for it to do otherwise and operate a mining system of the type designed to achieve avoidance of ef...
	[214] A majority of the Panel decided on this matter in the Barrytown proposal in the Grey District (LU3154-23 and RC-2023-0046). The Panel adopts the reasoning in that decision at [233] onwards below.
	[236] For completeness, the definition of functional need treats the “proposal” and “activity” as alternatives in the main clause so that either the Proposal or the defined activities may have the characteristics for there to be a “functional need” al...
	[237] The word “only” in the definition of functional need is not an adjective but is an adverb modifying the verb “occur”. The use of the modal “can” in front of “only” is significant and suggests the phrase’s purpose is to require the Applicant to d...
	[238] Therefore, the distinguishing feature between “functional need” and “operational need” is that the former may arise when the Applicant demonstrates that the need is an inevitable if undesirable result of the Proposal. Whereas “operational need” ...
	[242] The imperatives the Applicant must address and trade-offs it must manage that inform a design that delivers an achievable mining platform can all contribute to meeting the “functional need’ standard. These can include logistical, technical, and ...
	Finding
	[215] We consider the effects management hierarchy has been adopted because, as we have noted, there are no natural inland wetland values on the site within the mining platform that must be avoided.
	[216] WMS has not applied for resource consent under Regulation 45D of the NES-FW to alter the water level or hydrological function of the wetlands on the western side of Tūwharewhare that are within the site.
	[217] The WMS mining system has been designed to take all necessary steps to avoid adverse effects on those natural inland wetlands off-site that have significant value.  In combination with the management of effects on the Tūwharewhare wetlands, this...
	[218] We consider there is a functional need to mine the sands in the areas we identified but discounted as natural inland wetlands.
	Is WMS’s proposed ecological restoration appropriate and sufficient?
	[219] WMS proposes to progressively restore indigenous vegetation adjacent to the eastern escarpment as part of its site rehabilitation and to secure the long-term future of this revegetation program by vesting or covenanting.  The arrangement is show...
	[220] Dr Keesing described the main components of this ecological restoration at [172]-[173] as follows.
	“[172]  In essence the escarpment forest will be expanded after the second year of mining and then matured over the life of the mining. It will be fenced and add at least 30m of new forest width projecting out from the current western escarpment fores...
	[173]   In addition, three wetland areas totalling approximately 2.38ha are to be included, the central one in place of the current drain cut and the northern one (post mining) will be a substantive rush and sedge wetland (Figure 8)”.
	[221] Dr Keesing described the environmental benefits of this remediation at [178] as follows.
	“I consider the appropriate remedial / benefit management actions to be the following:
	(a)  Protection of the high value eastern wetland and escarpment, including the forest / wetland restoration area (ca. 20 ha).
	(b)  Physical protection of the above systems via cessation of livestock access to the escarpment area through fencing the restoration area off from the farm. Noting that currently stock should not have access to the Mahināpua wetland in any case.
	(c)  Animal pest control in the escarpment forests and wetland (Ca 15 ha for possum, mustelids and feral cats) and new restored forest edges during the consent period.
	(d)  No “loss of extent” of forest through an equivalent area of new (replacement) forest of the same (and better) composition along the western edge of the of escarpment forest.
	(i)  That forest will be created through direct transfer, use of nursery grown species and managed natural regeneration from the overhanging escarpment forest as well as salvage and protection from pests.
	(e)  There will be, due to the revegetation area, an increase in the resilience of the escarpment forest and increases of functional performance of that forest to buffer the eastern wetland.
	(f)  In addition, there is likely to be three new indigenous wetlands developed, and involving the propagation and planting of four or five sedge taxa and rushes from nursery stock and translocation of raupo and harakeke from local sources”.
	[222] Mr Payne says this is not sufficient remediation.  In his supplementary statement he stated, “put simply, old growth forest is being shortchanged for seedlings at a 1:1 ratio and in my opinion, this is inappropriate”.
	[223] Mr Payne went on to say the following on page 26 of his reply statement:
	[224] It is difficult for us to accept Mr Payne's invitation to consider other projects without a full consideration of their effects and comparability with the present situation.
	[225] Our conclusions are the following.
	(a) An assessment of the sufficiency of remediation must consider the security of achieving the long-term intended benefits. The proposed long-term protection of the proposed wetlands and new vegetation is important.
	(b)  We must also consider the condition of the existing indigenous vegetation and its trajectory.  We agree that the indigenous vegetation is significantly degraded.  Additionally, the Panel notes that, as of right, landowners may remove up to 2,000 ...
	(c) There will be a gap for a lengthy period when about 4.7 hectares of degraded Kahikatea canopy is lost without a replacement.  That is something we must weigh in our assessment, recognising also that this is an operating farm where pastoralism is a...

	[226] Dr Keesing prepared a comprehensive restoration plan, attached as Attachment K3 to the AEE, and, in the Panel’s view, if implemented, would secure the benefits described in his evidence.
	Finding
	[227] The restoration plan remediates some of the adverse effects. There will be a loss for a period of degraded Kahikatea forest.  It is a reasonable remediation program in the circumstances.
	Is the residual potential for herpetofauna occurrence in the remnant vegetation adequately addressed?
	[228] Dr Keesing, as part of his ecological assessment, commissioned a lizard survey by a herpetologist, Matt Turner at Boffa Miskell.  The lizard survey assessment is dated 13 September 2023 and is Attachment K5.    The lizard methodology is describe...
	[229] Survey methods for low population density species have limitations.  Those limitations are recorded at the end of Section 3 of the lizard survey assessment as follows:
	[230] The key findings of that assessment are in Section 5 which reads:
	“No arboreal geckos or terrestrial skinks were detected during the lizard surveys. Due to the low detectability of lizards and the limited ability of current monitoring tools to detect these species, coupled with the low density of lizard species on t...
	The distributions of Hokitika and Kapitia skink are poorly understood as they are only known from very few locations. However, both species are listed as Threatened - Nationally Critical and it is possible (but unlikely) that they could be present on ...
	We recommend that additional surveys are undertaken to delineate lizard habitat areas and to direct comprehensive management for lizards. We note that lizard management should provide a protective benefit for lizards (if present)”.
	[231] Dr Keesing said this about lizards in his Statement of Evidence at [125] and [126] as follows:
	“[125] For arboreal lizards (gecko) which again are unlikely to be present but very difficult to prove one way or another, I recommend a pre-clearance check and that that process govern if a salvage procedure to manage the clearance in a way that mini...
	[126] I consider the effects to fauna of the removal of the pasture fragments can be rendered to negligible through good management practices”.
	[232] Mr Payne said at Section 3.1 of his reply statement:
	[233] Mr Payne overstates Mr Turner’s conclusions.  Mr Turner’s assessment was more nuanced, where significant fragments to the north were considered to have a low likelihood of lizards, and a portion of the southern area had a moderate likelihood.  T...
	[234] Mr Payne also criticised the management regime proposed by Dr Keesing as set out in the lizard management plan.
	[235] Dr Bramley’s contribution to this debate is at [77] of his statement as follows:
	[236] The Panel found it challenging to resolve the polarised views. Detection is a function of effort, species behaviour, observer ability and environmental conditions. Even with infinite effort, detectability may never reach certainty or the value ‘...
	Finding
	[237] We consider that, overall, the best evidence suggests a low likelihood of lizards on the site.  The survey performed does not reveal any, and the habitat is markedly inferior to that of the Mananui Reserve and Mahināpua Scenic Reserve, where the...
	Landscape
	Is the degree of physical effects, and the perceptual effects of the WCP and mitigation acceptable?
	[238] The key differences between the evidence of landscape expert witnesses, Ms Crawford (for the applicant) and Mr Roberston (for the Council), were the degree of physical effects resulting from the development and the degree of perceptual effects r...
	Physical Effects:
	[239] Paragraph 6 of Mr Robertson’s supplementary evidence outlines the potential physical effects of the proposal. He explained that these effects are limited to the site itself, including the removal of the forest remnant and wetlands, as well as th...
	[240] Regarding the loss of the dune landform, Mr Roberston states that the site’s post-mining landform will be homogenous, sloping down from east to west. However, he clarified at the hearing that while the dunes are a notable element of the landscap...
	[241] Mr Roberston’s supplementary evidence makes it clear that if the Panel accepts Mr Keesing evidence over Mr Payne’s evidence regarding the significance of the forest remnant and presence of wetlands, the temporary physical effects of the proposal...
	[242] As stated above, we preferred Mr Keesing’s evidence over Mr Payne’s evidence. Subsequently, we found that the forest remnants are not significant natural areas and agreed with Dr Keesing that there are no natural inland wetlands. Accordingly, we...
	Perceptual effects
	[243] The potential perceptual effects of the WCP was the key landscape issue associated with the proposal. Accordingly, we start our assessment of perceptual values with a summary of the evidence regarding the different components of perceptual value...
	[244]  Mr Robinson helpfully explained at the hearing that experiential values are a component of perceptual values, with experiential values being what you experience when you are in a landscape. This contrasts with perceptual values, which include e...
	[245] In relation to the WCP, Mr Robertson’s supplementary evidence states that:
	(a) Temporary effects on perceptual values are driven by the prominence of the WCP when viewed from SH6, the properties to the east of state highway and the Māhinapua Walkway.
	(b) Permanent effects on perceptual values are driven by the proposed bunds and associated roadside planting and their retention in perpetuity.

	[246] However, in respect of the bunds and roadside planting, WMS offers to remove these upon the closure of the mine to address Mr Roberston’s concerns. We accept this and do not consider the permanent effects on perceptual values further.
	[247] Ms Crawford’s evidence summarised that perceptual values are one’s sensory experience of the environment. Regarding this site, it offers sensory experiences such as hearing the sound of the sea, the sense of emptiness in the area, and the presen...
	[248] Mr Robertson’s primary evidence was critical of Ms Crawford’s approach to perceptual values and suggested that her assessment only addressed the visual effects of the proposal from identified public and private locations. His evidence also state...
	[249] Mr Robertson clarified at the hearing that the main visual receptors of concern regarding the WCP were the people using the Mahināpua walkway, State Highway 6, and residents in the surrounding area. He confirmed he was concerned about the follow...
	(a) The openness of this landscape affords views to the backdrop of the Mahināpua reserve and the Southern Alps.
	(b) The remoteness, isolation and tranquillity of the area.
	(c) The design of the WCP, which he says will appear incongruous in the landscape compared with permitted agricultural buildings.
	(d) The height and visibility of the WCP will appear above the skyline and backdrop vegetation.
	(e) The increased visibility of the WCP at night will adversely affect people’s perception of the nighttime environment.
	(f) The ineffectiveness of the bund, landscaping and colour scheme to mitigate these effects.

	[250] In terms of quantifying perceptual effects, Mr Roberston’s supplementary evidence states that the WCP's temporary perceptual effects will be high/moderate, while permanent perceptual effects will be very low. Accordingly, only the temporary perc...
	Nighttime Temporary Perceptual Effects
	[251] Mr Robertson’s supplementary evidence states that the lighting of the WCP was a notable factor in his assessment of perceptual effects. He suggests that the condition requiring compliance with a 2 lux nighttime limit is problematic because lux i...
	[252] Mr Roberston also suggests that there is a lack of clear information as to what the WCP will look like at night, despite WMS responding to a further information request by providing an image of the applicant’s Westport WCP plant at night and Ms ...
	[253] Ms Crawford’s evidence states that night-time exterior lighting will be kept to a minimum and to only what is required for health and safety purposes. She states that:
	(a) Office rooms will close blinds at night.
	(b) Carparks will use sensor lighting.
	(c) The dredge will be situated below ground level most of the time thereby confining its lighting.
	(d) Staff will use headlights instead of flood lights where possible.

	[254] Ms Crawford does, however, acknowledge the need for lighting on vehicles, at the site entrance, on the WCP, and in other operational areas.
	[255] Conditions 18.1 to 18.5 are proposed to mitigate lighting effects and in summary, require:
	(a) Lighting must not exceed 2.0 lux onto any adjoining property.
	(b) Lighting must comply with the Australian Government’s National Light Pollution Guidelines for Wildlife.
	(c) All fixed lighting must be directed downward, shielded to avoid light spill outside of permitted limits, operate primarily in the yellow orange spectrum, and be filtered to reduce blue and violet wavelengths.
	(d) Lights must only illuminate the object or area intended.
	(e) Fixed lights must be mounted as close to the ground as practicable while still achieving site lighting requirements.
	(f) External lighting must be minimised on the seaward side of buildings to minimise light spill toward the coast.
	(g) External lighting must use the lowest intensity lighting possible, while ensuring compliance with workplace health and safety requirements.
	(h) The consent holder  must conduct a lighting audit to ensure compliance with the above requirements, and if there is non-compliance, must make changes to ensure compliance.

	[256] Mr Robertson visited the site at night and observed that the lighting in the area was very dim, sporadic, and unobtrusive. He concluded that the perceptual nighttime effects of the WCP could have a moderate to high impact. To mitigate this, Mr R...
	[257] However, we note that Mr Roberston’s evidence did not address some important matters, including that:
	(a) The houses in the vicinity of the site are all well separated from the WCP and are generally orientated away from the site.
	(b) People in the area will mostly be indoors during the hours of darkness.
	(c) Traffic on State Highway 6 will be greatly reduced at night.
	(d) The bund and landscaping will mitigate lighting.
	(e) The conditions that limit light colour, design, direction and shielding will mitigate lighting effects.

	[258] While Ms McGrath’s evidence acknowledges Mr Roberston’s concerns, in response to questions at the hearing, she noted she was less concerned about lighting because the public will not be passing the site at night and  the WMS Offered Conditions m...
	[259] We agree with Mr Robertson that the WCP will be visible at night from the surrounding area. However, we disagree with Mr Robertson’s conclusion that the lighting effects of the WCP will be moderate to high, given that it is setback from the road...
	[260] We also agree with WMS’s view that most people travelling along State Highway 6 at night are likely to be locals, since most tourists travel during the day. As discussed further below, the small number of submissions on landscape issues indicate...
	[261] Considering these matters, we find the adverse perceptual effect from the light of the WCP would be low to moderate in landscape parlance, or less than minor to minor in resource management terminology.
	[262] Based on Mr. Chase’s evidence, we understand that shutting the WCP at night poses a significant operational challenge. Therefore, we find that Mr. Roberston’s suggestion to restrict the WCP’s operation to daylight hours is disproportionate to th...
	Daytime Perceptual Effects
	[263] In respect of daytime perceptual effects of the WCP, Mr Roberston’s evidence in summary states that:
	(a) At 17m high, the WCP will be the most significant element in the local landscape and will be more industrial in appearance than any other building in the local landscape
	(b) The WCP will project above the crest of the proposed bunds and the middle ground skyline, which is currently delineated by the remnant native forest within the site.
	(c) Projecting above this backdrop vegetation increases the visual prominence of the WCP and will significantly affect the nature and appreciation of views to the west for State Highway 6 users.
	(d) The WCP will especially affect southbound travellers, because their view is currently drawn to the west and is relatively uninterrupted across the site, to the native bush bordering Tūwharewhare and Lake Mahināpua, to the distant Southern Alps.
	(e) In perceptual terms, this view typifies the mountain to sea landscape and the scenic and open character of the local landscape that the WDP seeks to maintain and protect.

	[264] Mr Roberston agrees that it is plausible to suggest that milking sheds, implementation sheds, and covered feedlots are established under a permitted baseline scenario. However, he believes that rural buildings associated with permitted agricultu...
	[265] WMS confirmed that lowering the WCP was not possible for operational reasons.
	[266] Ms Crawford and Mr Roberston both agreed that the WCP would be visible from State Highway 6 from a distance and from parts of the surrounding area, including the Mahināpua walking track. However, horizontal views from State Highway 6 will not be...
	[267] With this evidence in mind, we understand that although views of the WCP will be available from a distance, it will initially seem smaller and less noticeable when viewed from afar. However, as traffic approaches, the WCP will appear larger and ...
	[268] As both landscape experts agree on the visibility of the WCP, the remaining matters in question are:
	(a) The extent to which the proposed mitigation measures will reduce any adverse effects.
	(b) The magnitude of the residual adverse effects considering any permitted baseline; and
	(c) Whether the residual adverse effects will be acceptable or not in the context of the submissions and district plan provisions.

	[269] The main visual mitigation measures proposed for the WCP include:
	(a) A 150m setback from State Highway 6.
	(b) A planted 3m high bund along most of the western boundary. Infill planting is proposed in two sections that are approximately 150m long where no bunds are proposed.
	(c) Planting along the northern boundary. Temporary bunds are also proposed along the northern boundary, but these are to screen view of the mining as opposed to the WCP. However, when they are in place, they will also screen views of the WCP.
	(d) A colour scheme, with the first 5m of the WCP being a green colour (named woodland) that has a light reflectivity value of 20%. The next 12m in height will be a colour called Papyrus White, which appears more grey than white and has a light reflec...
	(e) Removal of the processing plant upon completion.

	[270] Concerning the permitted baseline, we accept the evidence that farm buildings and activities could be constructed and conducted on the site as a permitted activity. In terms of the likelihood of these activities occurring, it is proposed to cont...
	[271] Although the Westland District Plan limits farm buildings to 10m in height, it does not limit their floor area. While we consider it fanciful to consider a farm building of unlimited floor area, we do not consider it fanciful to consider large f...
	[272] The reason for this is that farm buildings and farm activities can have adverse perceptual effects. Farm activities can also generate unpleasant smells, daily noise, and significant amounts of activity (e.g., twice-daily milking). Farm buildings...
	[273] While we accept that farm buildings and activities are not entirely comparable to mining activities in character, they may have adverse effects on perceptual values and thus serve as a useful comparator. For example, farm buildings and activitie...
	[274] Regarding the extent of the residual perceptual adverse effects of the WCP, Mr Roberston states that they will be at least moderate, while Ms Crawford rates the effect as low to moderate (minor). Considering the mitigation measures and the exist...
	[275] In respect of the acceptability of these adverse effects, we first turn to the submissions to ascertain the extent to which these effects were raised by the community. As stated in Ms Crawford’s evidence, only 2 out of 92 submissions (2%), raise...
	[276] However, among these submitters, only K Stuart lives near the site at 544 and 548 Ruatapu Road. Since the processing plant is 2.3 kilometres away from that property, we agree with Ms Crawford that if the plant is visible, it will only be from a ...
	[277] The submissions do not indicate a significant amount of local opposition to the development based on landscape and visual impacts. If the community believed the proposal was seriously out of place in this environment, we would have seen more sub...
	[278] We also suspect that local support for the development may positively influence local perceptions of the WCP. People employed at the mine, either directly or indirectly, or who have friends, family, or community members working there, may view t...
	[279] For non-locals, we acknowledge that the appearance of the WCP may seem out of place with the surrounding rural and natural landscape. However, the context is that there are hundreds of kilometres of pristine wilderness along State Highway 6, alo...
	[280] Given that the setback of the WCP from the Mahināpua walkway is approximately 1 km, along with the landscape planting, temporary bunding, and the WCP’s colour scheme, we agree with both landscape witnesses that the effects of the WCP when viewed...
	Finding:
	[281] We find that the degree of physical and perceptual effects of the WCP is appropriately managed.
	Noise
	[282] The proposed mining activity is expected to generate construction and operational noise. This was understandably a matter of concern to submitters, especially those who reside close to the site or SH6 / Ruatapu Road.
	[283] Jon Farren provided evidence for WMS on construction and operational noise.
	Existing Noise Environment
	[284] Mr Farren advised that the existing daytime noise environment is dominated by traffic noise on State Highway 6, with surf noise also contributing to the measured noise levels. When traffic decreased at night, surf noise became the dominant source.
	[285] Mr Farren’s assessment concludes that the closest dwellings to the site currently experience ambient noise levels in the mid to high 50’s dB LAeq during the day. At night, ambient noise levels are in the order of 50 dB LAeq.
	Proposed Noise Limits
	[286] Mr Farren modelled noise emissions associated with the proposed mining activities and HMC processing operations based on noise source data collected through noise measurements of similar plant and equipment at the Applicant’s Nine Mile mine, in ...
	[287] The proposed mining, processing and trucking operation will occur 24 hours a day, 7 days a week. However, the topsoil stripping activities, which includes most of the mobile equipment, will only occur during the hours of 0700-1900.
	[288] Mr Farren proposed the following noise limits for the Mananui mining operation based on his review of the WDP, TTPP, the guideline noise limits provided in NZS 6802, and WHO guideline values:
	[289] The proposed noise limits are based on the following mitigation measures:
	[290] Mr Farren advised that the proposed noise limits will provide an appropriate level of residential amenity when measured at the notional boundary of the nearest dwellings.
	[291] Since the application was lodged and after receiving submissions, WMS revised the schedule of mobile mechanical equipment to be used on site and its expected duration of use. This will further reduce the noise levels for all residential receiver...
	(a) The quantity of mobile equipment operating in the vicinity of the pit has reduced and trucks are no longer proposed for topsoil stripping and rehabilitation works that occur during the day between 0700 and 1900 hrs;
	(b) Between 0700 and 1900 hrs, the front-end loader, excavator and bulldozer will only operate adjacent to the pit during the day, and for 20 to 25% of the time; and

	(c)  The integrated tool carrier at the processing plant will not operate at night.
	[292] Mr Farren prepared revised noise level calculations and noise contour plots taking account of these proposed changes. The revised predicted noise levels show that the mining operation will comfortably comply with the proposed day and night noise...
	[293] Mr Farren compared the WMS noise limits to the permitted activity limits of the WDP and TTPP.  Mr Farren advised that both Plans adopt the same numerical noise limits of 55 and 45 dB for the day and night-time respectively. However, the noise me...
	[294] The proposed WMS noise emissions are expected to be less than the WDP and TTPP permitted activity limits, except when extraction is occurring close to some dwellings for:
	(a)  WDP – one hour between 1800 and 1900 on Saturday and 0700 to 1900 on Sundays (and public holidays); and
	(b)  TTPP - one hour between 0700 and 0800 on weekends (and public holidays).
	This is illustrated by Figure 2 from Mr Farren’s evidence.
	[295] The Panel notes that the WDP permitted activity noise limits are less than the ambient noise levels and that the degree of non-compliance with the TTPP permitted activity limits is minor. The Panel is satisfied that the proposed WMS noise limits...
	Construction Noise
	[296] Construction noise arising from the construction of buildings, access roads and the formation of earth bunds for noise control purposes, will be managed in accordance with New Zealand Standard NZS 6803: 1999 "Acoustics - Construction Noise".
	Traffic Noise
	[297] WDC requested an assessment of the noise effects of increased truck movements during the night-time period on the receiving environment.
	[298] Mr Farren noted that the WDP permitted activity rules specifically exclude road traffic from compliance with the noise standards in Rule 5.6.4 (d) which states:
	(d) Noise standards are set to ensure the protection of community health and amenity. Excessive noise levels can have a detrimental impact on environmental quality. Road traffic noise is excluded from the noise standards. Transit New Zealand has devel...
	[299] Mr Farren concluded that the proposed number of heavy vehicle movements is not frequent enough to result in an increase in the underlying noise level and will be perceived as a series of individual noise events that is similar in nature to the e...
	Noise at the Wetlands
	[300] The adjoining wetlands provide suitable habitat for Australian bittern (Matukū). The potential effects of mine noise on bittern was raised by submitters.
	[301] With reference to published research provided by Dr Keesing, Mr Farren concluded that the dominant frequency (pitch) characteristic of the bittern is within the 125 Hz octave band and that the bittern, in its natural environment, can generate a ...
	[302] Mr Farren provided noise contours relating to mining activity occurring in the south-east corner of the site at the closest point to the wetlands and reproduced these contours for the revised schedule of mechanical equipment that is now proposed...
	[303] Mr Farren concluded that most of the wetland would have a sufficiently low noise threshold for the bittern call, with the potential exception of the region within approximately 150 metres of mining activity, or out to the 50 I (125 Hz) contour a...
	[304] The Panel is satisfied that the noise effects on bittern are low and temporary in nature.  The effects of noise on the adjoining wetland will decrease as mining moves away from the eastern boundary.
	Acoustic Peer Review for Westland District Council
	[305] Mr Farren’s noise assessment was peer-reviewed by Lindsay Leitch for WDC. She concluded that longer working hours with noise levels of up to 55 dB LAeq would not provide sufficient respite for residents.  Ms Leitch proposed the adoption of the e...
	[306] Mr Farren reviewed the evidence of Ms Leitch and noted that the closest residents experience daytime traffic noise levels above 45 LAeq on Sundays, and therefore the intended respite would not be achieved in practice.
	[307] Mr Farren and Ms Leitch agree that compliance with NZS 6803:19992 is the appropriate means of managing the effects of construction noise.
	Conclusion
	[308] Overall, Mr Farren concluded that noise effects of the WMS mining operation would be less than minor.
	Finding
	[309] Based on the evidence, we find that the potential adverse effects of noise are no more than minor and do not weigh against a grant of consent.
	[310] The Applicant has offered to prepare a Noise Management Plan (NMP) to be certified by the WDC, which we find appropriate and routine for a proposal of this magnitude
	Traffic
	[311] Nicholas Fuller provided evidence for the Applicant on traffic matters.
	Existing Environment
	[312] SH6 / Ruatapu Road is the main link between Hokitika and Franz Josef to the south. It is classified as a Limited Access Road administered by the New Zealand Transport Agency (‘NZTA’). The road carriageway width is approximately 7.2m plus 0.7m se...
	[313] WMS will haul HMC along SH6 /Ruatapu Road north to the Port of Greymouth.
	[314] The speed limit on SH6 at the site is 100km/hour.
	[315] Mr Fuller advised that the existing traffic volumes on SH6 are in the order of approximately 2,400 vehicles per day, with 7.8% heavy vehicles.
	Site Access
	[316] The site access is proposed to be via a newly constructed entranceway to SH6.
	[317] The proposed site access has been designed as an intersection with a right turn bay. The access accommodates vehicles turning onto and from SH6 without conflict and supports the safe and efficient operation of SH6.
	[318] The visibility at the access will comply with the District Plan and NZTA requirements.
	[319] The existing residential dwelling access will be retained for residential and farming activities to separate any ongoing farming traffic from the mine traffic. The southern farm access will be closed.
	Issues Raised by Submitters
	[320] The New Zealand Transport Agency  submitted on the application, and sought:
	[321] Mr Fuller liaised with NZTA to resolve the above matters and agreement was reached on a revised access design and amendments to the transportation conditions.  NZTA tabled a letter for the hearing confirming that the conditions volunteered by th...
	[322] A joint submission raised concerns with respect to the potential effect of increased truck movements on SH6 / Ruatapu Road between the intersections of Takutai Terrace and Golf Links Road/ Arthurstown Road on the safety of pedestrians and cyclis...
	[323] Mr Ross, Environmental Management Lead for WMS, discussed the operation of the Community Liaison Group for the Nine Mile site and the opportunity this has provided to proactively manage the effects of mine traffic on adjoining residents. A repre...
	[324] Submitters raised concerns regarding the effects on pedestrians and cyclists of trucks travelling through Hokitika. Mr Fuller noted that there are footpaths provided on both sides of SH6 plus pedestrian refuge islands at the intersections with W...
	Transportation Conditions
	[325] WMS propose undertaking 24-hour trucking from the site.  Consent is sought for a maximum of 70 truck movements per day (35 departures plus 35 arrivals) and 6 per hour (averaged over a week).    An allowance has been made in the conditions for ad...
	[326] As is routine for these types of projects involving heavy vehicle movements, WMS has proposed a Transport Management Plan (TMP), which will be subject to certification by the WDC. The TMP will contain what we consider to be robust requirements, ...
	Conclusion of the Transportation Assessment
	[327] Mr Fuller concluded that:
	(a) The effects of the proposed activity on the wider transport network has been considered and there is sufficient capacity to accommodate the anticipated traffic generated by the proposal.
	(b) The traffic volumes on SH6 generated by the activity are within acceptable volumes based on the anticipated capacity of the existing road design and the proposed access arrangements.

	Finding
	[328] Having carefully considered the evidence, we are satisfied that the transportation effects of the Applicant’s proposal, including the effects of the proposal on the safe and efficient operation of SH6, are no more than minor.
	Cultural
	[329] The Mananui site is located within the shared takiwā of Te Rūnanga o Ngāti Waewae and Te Rūnanga o Makaawhio (collectively referred to as Poutini Ngāi Tahu).  The site adjoins Tūwharewhare (Mahināpua Creek) on its eastern boundary. Lake Mahināpu...
	[330] Lake Mahināpua and Tūwharewhare are recognised as wāhi tapu and taonga by Poutini Ngāi Tahu. Poutini Ngāi Tahu have a kaitiaki responsibility to manage, enhance and protect Lake Māhinapua and Tūwharewhare.
	[331] The loss and degradation of Poutini Ngāi Tahu values associated with Lake Mahināpua as a taonga were included as part of the overall Ngāi Tahu claim to the Waitangi Tribunal and resulted in the bed of Lake Mahināpua being vested in Te Rūnanga o ...
	[332] Poutini Ngāi Tahu submitted on the WMS application and sought:
	[333] Before and during the hearing, WMS's experts and its planner, Mr Low, conferred with Poutini Ngāi Tahu regarding additional mining measures and conditions that could effectively achieve avoidance of adverse effects on Tūwharewhare and Lake Mahin...
	(a) The first mining stage was modified so that the 'first run' occurs on the western and southern boundaries to verify the hydrological assumptions that informed the technical assessments supporting the application.
	(b) A certification process for a report confirming that the hydrological management  during the first mining stage supports the predictions made for mining impacts on the eastern boundary.
	(c) Additional monitoring including an increased density of piezometers on the eastern escarpment and water quality monitoring strategically placed within Tūwharewhare and Lake Mahināpua.
	(d) Trigger values for deviations from identified ground water conditions of more than 20% of assessed values.

	[334] Mr Chase confirmed that any pounamu recovered during mining will be returned to Poutini Ngāi Tahu as requested.
	[335] Mr Hardie discussed his long-standing engagement with Poutini Ngāi Tahu and acknowledged that the Lake Mahināpua and Tūwharewhare are of cultural and historical significance.  WMS propose vesting an area of the Tūwharewhare wetlands located with...
	[336] Poutini Ngāi Tahu tabled a letter for the hearing, acknowledging their engagement with the WMS and its experts, as well as the adoption of additional measures and consent conditions to address their concerns with the proposal. Consequently, Pout...
	[337] Poutini Ngāi Tahu recorded their support for the conditions proposed by Mr Low, specifically:
	(a) The closing of existing drainage pathways from the site to Tuwharewhare and its wetlands.
	(b) Monthly surface water monitoring within Lake Mahināpua and Tūwharewhare.
	(c) The requirement for a Site Specific Erosion and Sediment Control Plan to submitted as part of the Annual Work Programme.
	(d) The requirement to direct any surface runoff from pastural areas in the rehabilitated site within the catchment area of Tūwharewhare (Māhinapua Creek and Wetland) to the new wetlands on the eastern boundary of the site.

	[338] Poutini Ngāi Tahu further highlighted to the Panel that:
	(a) The WMS rehabilitation and ecological restoration plan is supported; and
	(b) All precautions should be taken to protect native fauna on the site including native fish species within the drainage channels.

	Conclusion
	[339] The Panel acknowledges the constructive engagement between Poutini Ngāi Tahu and WMS, and that Poutini Ngāi Tahu have amended their position following that engagement.
	[340] The Panel is satisfied that that appropriate mitigation and management measures are in place to protect Lake Māhinapua and Tūwharewhare, including an effective surface and groundwater monitoring programme.
	Finding
	[341] Overall, we conclude that the cultural effects of the WMS proposal are no more than minor.
	Historic Heritage
	[342] Evidence for the Applicant on historic heritage was provided by India Gillespie
	Statutory Protection for Historic Heritage
	[343] Ms Gillespie advised that archaeological sites are protected under the Heritage New Zealand Pouhere Taonga Act 2014. Archaeological sites are defined as any place that was associated with human activity that occurred before 1900 and provides or ...
	[344] Ms Gillespie further noted that the protection of historic heritage is a matter of national importance that the Panel must consider in this decision.
	Site History
	[345] The project area has a long history of activity that was strongly associated with resource extraction in the nineteenth century. From the 1860s, various forestry activities were undertaken across the project area. Following this, mining was spor...
	[346] The buildings may have been established by the Provincial Government to provide housing for aged and infirm miners, or as private housing associated with the nearby Mananui Sawmill, which was established in 1885.
	[347] The sawmill and tramline are recorded as archaeological site J33/69 (sawmill/tramline) under the New Zealand Archaeological Association site recording scheme (ArchSite).
	Archaeological Site Survey
	[348] Ms Gillespie assessed the archaeological and heritage values of the resources within the site and identified two archaeological sites, J33/214 (houses/tramline) and J33/215 (water races), as illustrated by Figure 1 from her evidence:
	[349] The remains of a tramline associated with the Mananui Sawmill (established in 1885 and recorded as site J33/69) are thought to run adjacent to the northern boundary of the site but no physical evidence of the tramline was observed during the sur...
	[350] Research has also uncovered a late-nineteenth century water race, referred to on historic documents as both Macfarlane’s Race and Macfarlane’s Fluming, which was likely connected to J33/215 (water races) and extended westwards across the entire ...
	[351] Ms Gillespie’s assessment also identified that unrecorded gold mining archaeological sites may be encountered during the project works. However, such archaeological remains across the site are subsurface, and their location and condition are unk...
	[352] Ms Gillespie advised that the wider area would likely have been part of traditional lifeways activities undertaken seasonally by local Māori, but no Māori archaeological sites were identified within the site.
	Recommendations to Avoid Adverse Effects on Historic Heritage
	[353] The three water races, recorded as site J33/215 (water races) on the eastern boundary, are outside of the area proposed to be mined by WMS. Ms Gillespie recommends that a protective cordon be established around these three water races with an ap...
	[354] Ms Gillespie recommends that any earthworks around the debris associated with the four historic buildings on the northern boundary must be monitored by an archaeologist, as illustrated by Figure 3 from her evidence:
	[355] Beyond this area of high risk, or where earthworks are occurring within topsoil, Ms Gillespie recommends that work proceed under an on-call protocol (OCP).
	[356] Ms Gillespie recommends that an Archaeological Management Plan be prepared to manage the archaeology on the site.
	[357] Ms Gillespie concludes that the adverse effects on archaeology and historic heritage will be no more than minor subject to the recommended archaeology conditions.
	Finding
	[358] The Panel is satisfied that a protective cordon around J33/215 (water races), archaeological monitoring of earthworks on the northern boundary, an on-call protocol, and the development of an Archaeological Management Plan, will protect historic ...
	[359] The Panel concludes that the adverse effects of the WMS proposal on historic heritage are no more than minor.
	Section D: Planning
	Activity Status, and does the laboratory, workshops and the clearance of vegetation form part of the definition of “mining” in the Westland District Plan.
	[360] Ms Clark assessed the regional consents required in Table 1 of her s42A report as an RLWP rule assessment.  Ms Clark determined that overall, the activity should be classified as discretionary.  That was not disputed.
	[361] Ms McGrath for Westland District Council noted in her s42A report that WMS sought a restricted activity consent for mining activity under Rule 5.6.2.2D of the Westland District Plan and a restricted discretionary activity consent under Rule 8.9....
	[362] Ms McGrath disputed whether all the proposed infrastructure in the proposal fell within the definition of mining.  At clause 5.5 of Ms McGrath’s report, Ms McGrath said:
	“In my opinion the definition of mining includes buildings only so far as they are directly associated with the dredging rig itself which is extracting the mineral from its natural state in land, and does not cover the substantial complex of buildings...
	[363] “Mining: is defined in the Westland District Plan in this way:
	“Mining means to take, win, or extract, by whatever means, a mineral existing in its natural state in land, or a chemical substance from that mineral, for the purpose of obtaining the mineral or chemical substance; but does not include prospecting or ...
	[364] The District Plan enables mining as revealed by Objectives 3.6.1-3.6.3 of the Westland District Plan.  These provide:
	“3.6.1 To enable people and communities to provide for their economic and social wellbeing through the efficient utilisation and development of mineral resources.
	3.6.2 To safeguard the life supporting capacity of air, water, solid and ecosystems and avoid, remedy or mitigate adverse effects from the use and development of mineral resources.
	3.6.3 To avoid, remedy or mitigate mining’s adverse effects on natural environments, landscapes and waterways”.
	[365] As it happens, the only two activities classified as restricted discretionary are those two sought by WMS.  The Plan otherwise does not use that activity classification.
	[366] The classification of mining as restricted discretionary reflects the enabling policy framework described above.  The restricted discretionary rule states:
	“D. Restricted Discretionary Activities:
	• Mining. The matters over which control is reserved are:
	˗ Distance to boundaries
	˗ Water bodies and riparian margins
	˗ Gradient of mined land to boundaries
	˗ Bulk and location of stockpiling and buildings
	˗ Noise Hours of Operation
	˗ The use and transport of hazardous substances
	˗ Financial contributions relating to landscaping, land restoration and roading Habitat of threatened or protected species
	˗ Intrinsic values
	˗ Amenity values
	˗ Archaeological, historical and cultural sites
	˗ Avoiding, remedying or mitigating potential adverse effects on the life supporting capacity of air, water, soil and ecosystems; on the natural character of waterways and their margins and the coast; on significant indigenous vegetation and significa...
	[367] At the commencement of the hearing, Ms McGrath made it plain that Westland District Council legal advisors now held the view that the wet concentrator plant part of the proposal  fell within the definition of mining and  was not classed as an in...
	[368] Despite that concession, Westland District Council’s lawyer, Ms Butler-Ford, argued at the hearing that the laboratory and workshops on the site are industrial activities because they do not fall within the definition of mining.  Ms Butler-Ford’...
	[369] The word “mining” in the Westland District Plan is not a verb; it is a noun, a gerund. It refers to the activity of mining. Therefore, the planning unit controlled by the Plan under the “mining” includes anything that falls within the definition...
	[370] During the preparation of the decision, we considered Table 5.7, which sets standards for permitted, controlled and discretionary activities.  This, for example, sets restrictions on the gross floor area of buildings and other matters such as no...
	[371] We prefer Mr Low’s view that “mining” is siloed from all other activities in the Rural Zone and deliberately given a restricted discretionary status.  That means that the proposal would not require resource consent as a discretionary activity fo...
	[372] Given the broad scope of matters of discretion, whether the proposal falls within the discretionary class (either as a result of vegetation clearance or industrial components) or remains restricted discretionary is inconsequential.  It does not ...
	Bundling
	[373] Ms Clark for West Coast Regional Council applied a discretionary activity assessment to the bundle of activities identified in Table 1.
	[374] Ms McGrath treated the bundle of activities (mining and industrial) collectively and applied a discretionary classification.  It follows from our assessment that the main mining activity, including the components of built form within the site re...
	Relevance of Permitted Baseline
	[375] The following two activities are non-fanciful, easy to conceive and provide a reasonably straightforward baseline.  They are:
	(a) The ability to remove 2,000 m2  of indigenous vegetation every five years.
	(b) Screen planting on the State Highway boundary obscuring the open views across the farmland, albeit screen planting is uncommon in this area.

	[376] We do not apply the baseline for noise simply because it is hard to envisage an agricultural activity generating 24-hour noise that is similar to that which the proposal will generate.  Nevertheless, the provisions of the Plan that are designed ...
	[377] While not a baseline, we also observe that the standards and conditions for the Rural Zone include a 25-metre height for non-rural buildings as a discretionary activity.
	Does the Westland District Plan identify the remnant Kahikatea forest stands on site as significant vegetation?
	[378] The NPS-IB defines a SNA as including any area that, on the commencement date is already identified in the policy statement or plan as an area of significant indigenous vegetation or significant habitat of indigenous fauna (regardless of how it ...
	[379] Ms Butler-Ford developed an argument that the Westland District Plan identified the indigenous vegetation on the site under clause 1.6 of the NPS-IB because it established the criteria by which the vegetation is to be assessed. As long as one of...
	“5.3 The WDP was adopted before the NPS-IB. While the WDP does not map or describe specific SNAs, it provides criteria for their identification that allows these areas to be identified through the resource consent process.
	5.4 The West Coast Regional Policy Statement was also adopted before the commencement of the NPS-IB and sets out criteria for identifying SNAs. (This criterion is cross referenced in the pTTPP provisions). Mr Payne considers that the two forest fragme...
	5.5 It is submitted that areas identified through the application of these provisions meet the second limb of the NPS-IB definition of SNA, notwithstanding that the NPS-IB also requires that areas that also meet its criteria are further identified thr...
	5.6 If the panel does not accept that the forest remnants meet the threshold of ‘already identified’ within the second limb of the NPS-IB definition of SNA, we submit that the NPS-IB still imposes requirements on indigenous biodiversity that is outsid...
	[380] This argument is weak.  “Identified” in NPS-IB clause 1.6 is the past participle of the verb ‘to identify’.  Identification involves showing graphically or stating in words that particular indigenous vegetation is significant.
	[381] Leaving the assessment of significance to a later date, as the Plan does, cannot be characterised as an identification of significance.
	[382] The Westland District Plan is clear on this point in the Explanatory Note to Rule 5.6.2.2 as follows:
	“No comprehensive list currently exists of areas in Westland which constitute significant indigenous vegetation or significant habitats of indigenous fauna. A project to identify significant natural areas involving Westland and the other West Coast Te...
	As an interim measure, where an application involves the clearance or modification of indigenous vegetation Council will waive the resource consent application fee and assist applicants to co-ordinate an ecological assessment of the site. Council may ...
	[383] In any case, we have not classified the remnant forest as significant under the Westland District Plan, so the interpretation question falls away.
	Consistency with the planning framework
	[384] We now turn to the consistency of the proposal with the statutory planning framework and focus on the matters in contention.
	New Zealand Coastal Policy Statement (NZCPS)
	[385] As the site is not located in the coastal environment, we find that the NZCPS is not applicable.
	National Policy Statement for Freshwater Management (NPS-FM)
	[386] The NPS-FM provides a framework of national policies that apply to all freshwater. The sole objective is “…to ensure that natural and physical resources are managed in a way that prioritises:
	(a)  first, the health and well-being of water bodies and freshwater ecosystems
	(b)  second, the health needs of people (such as drinking water)
	(c)  third, the ability of people and communities to provide for their social, economic, and cultural well-being, now and in the future.”
	[387] A consent authority must not have regard to the hierarchy of obligations in this objective when considering an application.   We acknowledge that and note the hierarchy was not determinative in exercising our judgment on this application.
	[388] The key matters in contention raised by the reporting officers are whether the proposal manages freshwater in an integrated way, whether there are natural inland wetlands on the site, and whether the proposal will result in a loss of river exten...
	Integrated Freshwater Management
	[389] Policy 3 requires that:
	“Freshwater is managed in an integrated way that considers the effects of the use and development of land on a whole-of-catchment basis, including the effects on receiving environments.”
	[390] Ms McGrath’s s.42A report acknowledges that the proposal has attempted to manage water in an integrated manner, considering the management of mine water, groundwater and stormwater concerning the adjacent wetlands and Tūwharewhare. However, Ms M...
	[391] We have concluded that the proposal will not have adverse effects on the Tūwharewhare wetlands and that there are no natural inland wetlands within the mining platform. Therefore, we disagree with Ms McGrath's view that the proposal conflicts wi...
	Natural Inland Wetlands
	[392] Policy 6 of the NPS-FM addresses wetlands requiring that:
	“There is no further loss of extent of natural inland wetlands, their values are protected, and their restoration is promoted.”
	[393] Clause 3.22 of the NPS-FM requires regional councils to include a policy in their regional plan that states that:
	“The loss of extent of natural inland wetlands is avoided, their values are protected, and their restoration is promoted, except where:… the regional council is satisfied that:
	(a) the activity is necessary for the purpose of the extraction of minerals and ancillary activities; and
	(b)  the extraction of the mineral will provide significant national or regional benefits; and
	(c) there is a functional need for the activity to be done in that location; and
	(d) the effects of the activity will be managed through applying the effects management hierarchy; or”

	[394] Clause 3.22 is included as Policy 6.3.6 in the West Coast Regional Land and Water Plan.
	[395] Regarding Policy 6, and as previously  discussed, aside from the Tūwharewhare Creek wetlands, we consider that there are no natural inland wetlands on the site. If we are wrong, we find that the removal of natural inland wetlands within the mini...
	[396] Accordingly, we conclude that the proposal  gives effect to Policy 6.
	Loss of River Extent and Values
	[397] Policy 7 requires that:
	“The loss of river extent and values is avoided to the extent practicable”
	[398] Clause 3.24 of the NPS-FM requires regional councils to include a policy in their regional plan that states that:
	“The loss of river extent and values is avoided, unless the council is satisfied that:
	(a) there is a functional need for the activity in that location; and
	(b) the effects of the activity are managed by applying the effects management hierarchy.”
	[399] Clause 3.22 is included as Policy 7.3.8A in the West Coast Regional Land and Water Plan.
	[400] We have determined that the waterbodies on the site are drains, not rivers, and therefore the proposal will not result in a loss of river extent or values. Consequently, we conclude the proposal gives effect to Policy 7.
	Conclusion on the NPS-FM
	[401] Overall, we find that the proposal gives effect to the NPS-FM.
	Resource Management (National Environmental Standards for Freshwater) Regulations 2020 (NES-FW)
	[402] The NES-FW applies to activities within 100m of ‘natural inland wetlands’, including the extraction of minerals.
	[403] WMS has not applied for resource consent under Regulation 45D of the NES-FW to alter the water level or hydrological function of the wetlands on the western side of Tūwharewhare that are within the site, or the perched wetland in the Mahināpua S...
	[404] The applicability of the NES-FW was dependent on whether there were ‘natural inland wetlands’ within the mining platform. We have concluded that there are no natural inland wetlands on the Mananui farm to the west of the escarpment. If we are wr...
	[405] Regulation 45D(6) states that “a resource consent for a discretionary activity under this regulation must not be granted unless the consent authority has first -
	(a) satisfied itself that the extraction of the minerals will provide significant national or regional benefits; and
	(b) satisfied itself that there is a functional need for the extraction of minerals and ancillary activities in that location; and
	(c) applied the effects management hierarchy.”

	[406] As stated above, we are satisfied that the proposal meets these requirements and would grant consent under Regulation 45D for the drainage of natural inland wetlands within the mining platform if it were required.
	Resource Management (National Environmental Standards for Sources of Human Drinking Water) Regulations 2007 (NES-DW)
	[407] The purpose of the NES-DW is to protect registered drinking water supplies. However, neither Ms Clark nor any of the other parties have raised any issues with the application’s compliance with the NES-DW. We also note that the NES-DW is only app...
	Resource Management (Measurement and Reporting of Water Takes) Regulations 2010 – in force – amended 3 September 2020 (MRW Regulations)
	[408] Ms Clark’s S.42A report suggests that the MRW Regs do not apply in that the proposal meets the requirements of Regulation 4(2) for a ‘non-consumptive’ water permit, being that:
	(a) the same amount of water is returned to the same water body at or near the location from which it was taken; and
	(b) there is no significant delay between the taking and returning of the water.

	[409] We agree. The upshot is that the measuring and reporting requirements of the MRW Regulations do not apply to this application.
	National Policy Statement for Indigenous Biodiversity (NPS-IB)

	[410] NPS-IB applies to all indigenous biodiversity in the terrestrial environment throughout Aotearoa New Zealand.
	[411] In terms of the matters in the NPS-IB that are in contention, Ms McGrath’s addendum report concludes that:
	(a) The application in its current form does not implement the NPS-IB and is contrary to Policies 3, 7, 8 and 15.
	(b) The effects management hierarchy can be achieved, subject to additional remediation and offsetting.

	[412] However, as WMS has not offered any additional remediation or offsetting, all the above-mentioned provisions are in contention.
	[413] Policy 3 requires that a precautionary approach is adopted when considering the adverse effects on indigenous biodiversity. Clause 3.7 of the NPS-IB explains how this policy is to be applied stating that:
	“Local authorities must adopt a precautionary approach toward proposed activities where: the effects on indigenous biodiversity are uncertain, unknown, or little understood; but those effects could cause significant or irreversible damage to indigenou...
	[414] The potential adverse effect on herpetofauna is a key area of uncertainty regarding biodiversity in the proposal. While there is no evidence to confirm whether there is any significant herpetofauna on site, the evidence is that there is a low li...
	[415] We find that Policy 7 does not apply as the forest remnant on the site is not classified as an SNA.
	[416] Policy 8 applies and states:
	“The importance of maintaining indigenous biodiversity outside SNAs is recognised and provided for”.
	[417] Section 3.16 expands on how Policy 8 is to be applied stating that:
	“any significant adverse effects of new development on indigenous biodiversity outside the SNA must be managed by applying the effects management hierarchy.”
	[418] We found that the proposed ecological restoration is consistent with the effects management hierarchy that provides “where adverse effects cannot be minimised, they are remedied where practicable”. The application aims to compensate for the remo...
	[419] Ms McGrath’s s.42A reports states that the proposal does not align with Policy 15, which states:
	“Areas outside SNAs that support specified highly mobile fauna are identified and managed to maintain their populations across their natural range, and information and awareness of highly mobile fauna is improved.”
	[420] Ms McGrath’s concern about this policy is based on the evidence of Mr Payne that the proposal could have potential noise effects on the habitat of the Australasian bittern or the South Island fernbird. However, Mr Payne did not provide any compe...
	[421] Considering that no other policies of the NPS-IB are in contention and with the above matters in mind, we find that the proposal gives effect to the NPS-IB.
	West Coast Regional Policy Statement (RPS)
	[422] The RPS was made operative in 2020 and sets out the policies and methods to achieve the integrated management of the region’s natural and physical resources.
	[423] Ms McGrath’s addendum report concludes that the proposal will give effect to the objectives and policies under Chapters 3 and 4 of the RPS. Those provisions are therefore no longer in contention.
	[424] However, the same report states that the proposal is only consistent with Policies 2, 3 and 6 of Chapter 7, subject to the applicant providing additional ecological surveys, baseline monitoring and increased remediation and offsetting. As this h...
	[425] Chapter 7 of the RPS contains the provisions concerning ecosystems and indigenous biodiversity. Policies 1, 3-6 address SNAs and are therefore not pertinent, as we have found that the site’s forest remnants are not classified as an SNA. The only...
	[426] Ms McGrath’s s.42A report states that the proposal will not give effect to Policy 2 of the RPS as Mr Payne considers that the proposal will result in a reduction in the indigenous forest cover and threatened species. We assume Mr Payne’s and Ms ...
	“activities shall be designed and undertaken in a way that does not cause: ….
	(c)  Further measurable reduction in the proportion of indigenous cover on those land environments in category one or two of the Threatened Environment Classification at the Ecological District Level; or
	(d)  A reasonably measurable reduction in the local population of threatened taxa in the Department of Conservation Threat Classification Categories 1 – nationally critical, 2 – nationally endangered, and 3a – nationally vulnerable”.

	[427] Concerning subclause (c), while it is proposed to reduce the indigenous vegetation cover on the site, it is noted that subclause (c) is only concerned about a reduction of indigenous vegetation cover in categories one or two of the Threatened En...
	[428] Concerning clause (d) of Policy 2, we assume Mr Payne is referring to the potential risk to the herpetofauna from the removal of the forest remnants. However, despite the herpetofauna surveys, there is no evidence of any herpetofauna being prese...
	[429] As no SNA’s will be adversely affected by the proposal, Policies 7-9 are the only remaining relevant policies of Chapter 7.
	[430] Policy 7 provides for development within areas and waterbodies that contain indigenous biological diversity, which does not meet any of the RPS’s significance criteria. Concerning proposals that will have a more than minor effect on indigenous b...
	[431] We find that the proposed ecological restoration is partly consistent with Policy 8, which encourages the restoration or enhancement of indigenous biological diversity and/or habitats. However, it conflicts with the part of Policy 8 that states ...
	[432] We find that the vesting or covenanting of the eastern part of the site adjoining Tūwharewhare and the wetland aligns with Policy 9, which aims to support the kaitiakitanga role of Poutini Ngāi Tahu in managing indigenous biological diversity.
	[433] We note that Ms Clark’s report raises no issues with the proposal’s consistency with the RPS.
	[434] Overall, the proposal is consistent with the RPS.
	West Coast Regional Land and Water Plan (RLWP)
	[435] The RLWP was made operational in 2014 and manages land and water resources within the Regional Council’s jurisdiction. Paragraph 162 of Ms Clark’s s42A report concludes that the proposed mining activities are either consistent with, or not contr...
	Westland District Plan (WDP)
	[436] The WDP was made operative in June 2002 and is the operative District Plan for the area. The site is located in the Rural Zone of the WDP. Section 5.6.1 of the WDP states that the Rural Zone covers all non-urban land within the Westland District.
	[437] The key matters in contention concerning the WDP is the proposal’s consistency with it provisions in relation to:
	(a) Mineral resources.
	(b) Land and soil quality.
	(c) Natural habitats and ecosystems.
	(d) Landscapes.
	(e) Water quality.

	[438] These matters are considered in turn below.
	Mineral Resources:
	[439] Part 3.6 of the WDP outlines specific objectives and policies related to mineral resources relevant to the assessment of the application. The introduction to Part 3.6 acknowledges that Westland has historically been a site of mineral exploration...
	(a) “To enable people and communities to provide for their economic and social wellbeing through the efficient utilisation and development of mineral resources.
	(b) To safeguard the life supporting capacity of air, water, solid and ecosystems and avoid, remedy or mitigate adverse effects from the use and development of mineral resources.
	(c) To avoid, remedy or mitigate mining’s adverse effects on natural environments, landscapes and waterways.”

	[440] As such, the WDP recognises the utilisation of mineral resources as being important for the community’s viability, but their use can have adverse effects that need to be avoided, remedied or mitigated .
	[441] The above-mentioned objectives are implemented by the policies in Section 4.13 of the WDP that seek:
	(a) “The establishment of mineral related activities should incorporate, as an integral component, measures to protect water quality and ecosystems, and appropriate rehabilitation of disturbed areas.
	(b) To require active rehabilitation of areas disturbed by mining activity to generally their original condition or another suitable condition as approved by the Council.
	(c) Ensure that the life supporting capacity of ecosystems is safeguarded and adverse effects of mineral related activities and associated earthworks on natural features and landscapes, indigenous vegetation and habitat, the natural character of the c...

	[442] We find that the proposal is consistent with these objectives and policies as:
	(a) The proposal includes a comprehensive water management plan that will protect water quality. and the cultural values associated with Tūwharewhare and its riparian wetlands.
	(b) The proposal includes a comprehensive rehabilitation plan that will ensure the site will be suitably rehabilitated to restore its previous land use.
	(c) The mining setbacks, water management, lizard management, lighting and noise management will ensure that the life supporting capacity of ecosystems is largely safeguarded .
	(d) The planting, bunding, colours of the processing plant, setbacks and noise controls will ensure adverse effects on amenity and landscape values are avoided, remedied or mitigated.
	(e) The mining setbacks will ensure the natural character values of Tūwharewhare are protected. There are no other natural waterways on the site.
	(f) The proposal will not adversely affect public access.
	(g) The proposal will remedy the removal of the native forest remnants by way of the proposed restoration area.

	[443] Accordingly, it is considered that the proposal is consistent with the specific objectives and policies of the WDP in relation to mining resources.
	Land and Soil Quality:
	[444] Ms McGrath’s evidence considers that the proposal does not give effect to the policies under section 4.7 of the WDP regarding land and soil quality, as there remains uncertainty about the proposal’s potential effects on wetlands and Tūwharewhare...
	(a) “Land management practices which maintain or enhance the quality of land and its productive potential and the quality of water resources shall be encouraged and promoted where they do not give rise to other significant adverse effects.
	(b) Landuse activities in the rural area should avoid, mitigate and remedy their adverse effects on adjoining landuses, the community and ecosystems.”

	[445] We find that the proposal is consistent with these policies by:
	(a) Not only maintaining the quality of the land but also enhancing it into a better state for agriculture.
	(b) Providing a comprehensive water management plan that will avoid adverse effects on water quality.
	(c) Avoiding, mitigating and remedying adverse effects on:
	(i) adjoining land uses and the community through the landscape and noise mitigation;
	(ii) ecosystems through the ecological mitigation measures.


	Landscape:
	[446] Regarding the WDP landscape policies, Ms McGrath also believes that removing the forest remnants would conflict with Policy A of Section 4.8 of the WDP. Policy A states that “The continuity of the mountains to sea landscape in Westland particula...
	[447] We find the proposal is not contrary to Policy A, which mainly focuses on landscapes to the south of the district and ‘significant landscapes’. The site is not situated in the south of the district and, as we will explain below, does not meet th...
	[448] Ms McGrath also considers that the removal of the forest remnants will be contrary to Policy C of Section 4.8 of the WDP. Policy C states that:
	“Council will protect significant landscape areas, including natural features, in the District. All significant landscape areas shall meet the following criteria: ...”
	[449] The policy then goes on to list the criteria that would have to be met if the landscape is to be considered a significant landscape. In the interests of conciseness, we do not list the lengthy criteria. However, we find, having regard to the lan...
	(a) In terms of the intactness criterion, the landscape is not natural and is highly modified by human activity.
	(b) In terms of the scientific and cultural value, the area is not listed as a geopreservation site, as having distinctive amenity values, or as an outstanding landscape/feature, or having significant historic or cultural value.
	(c) In terms of the distinctiveness criterion, the area is not –
	(i) an outstanding size, shape, diversity or pattern of natural features or landforms.
	(ii) an outstanding area of predominantly indigenous vegetation.
	(iii) an outstanding viewpoint, although we note there is a view point over the site.

	(d) In terms of the representativeness criteria, the site is not:
	(i) One of the best examples of distinctiveness.
	(ii) Set aside by NZ statute or covenant for protection and preservation or is a recognised wilderness area.
	(iii) Protected from human based modifying influences.
	(iv) High in visual sensitivity to change.
	(v) High in visual coherence (pleasantness).


	[450] Accordingly, we find that Policy C of Section 4.8 is not relevant to the proposal.
	Water Margins
	[451] Ms McGrath refers to Policies D and E in relation to indigenous biodiversity, which state respectively:
	“To maintain and enhance significant indigenous vegetation on water margins”
	“To control the destruction and removal of significant indigenous vegetation on water margins”
	[452]  Ms McGrath states that she does not have sufficient information to determine whether the proposal meets these policies, as there was uncertainty as to whether there are natural inland wetlands within the mining platform. On the contrary, we fin...
	Natural Habitats and Ecosystems
	[453] The pertinent policies regarding natural habitats and ecosystems are set out in Section 4.9 of the WDP and state:
	(a) “Adverse effects on the integrity, functioning and health of natural habitats and ecosystems and indigenous species shall be avoided, or where avoidance is not practical, remedied or mitigated.
	(b) The protection and enhancement of areas of significant indigenous vegetation and habitats of indigenous fauna, and outstanding natural features in the district will be encouraged.
	(c) To control the modification of natural wetlands to protect their natural character, landscape values and their significance as areas of indigenous vegetation and habitat for indigenous fauna, and to sustain their life supporting capacity as indige...
	(d) Council will protect areas of significant indigenous vegetation and significant habitats of indigenous fauna and outstanding natural features in the District. Council will, in particular, target those indigenous vegetation types occurring in alluv...

	[454] Ms McGrath’s evidence concludes that the proposal will not give effect to these policies based on Mr Payne’s evidence that the forest remnants on the site qualify as an SNA and there are natural inland wetlands on the site. However, as stated ab...
	Water
	[455] Ms McGrath also concludes that the proposal does not give effect to the water policies outlined in Section 4.11 of the WDP, as there is uncertainty about the water quality effects and the proposal will have some significant and unmitigated ecolo...
	(a) “ Land based activities shall avoid, remedy or mitigate adverse effect on the water quality of rivers, lakes and streams.
	(b) Developers and landowners shall be encouraged to establish buffer zones or riparian strips along the margins of water bodies adjacent to land use activities with potential to adversely affect water quality
	(c) To maintain and enhance significant indigenous vegetation on water margins.
	(d) To control the destruction and removal of significant indigenous vegetation on water margins.”

	[456] We find that the proposal is consistent with these policies as it:
	(a) Includes a comprehensive water management plan to ensure land based activities avoid, remedy or mitigate adverse effects on the water quality.
	(b) Establishes a buffer zone along the margins of Tūwharewhare and the wetland.
	(c) Includes a restoration plan to maintain and enhance significant indigenous vegetation along the margins of Tūwharewhare.
	(d) Avoids the removal of significant indigenous vegetation along the margin of Tūwharewhare.

	Traffic and Heritage
	[457] While Ms McGrath’s original s.42A report concluded that the proposal would be contrary to the traffic and heritage policies of the WDP, she later  revised that position and now considers the proposal is consistent with these policies. Accordingl...
	Conclusion on the Westland District Plan
	[458] With the above matters in mind, our assessment overall, is that the proposal is consistent with the WDP.
	Te Tai o Poutini Proposed District Plan (TTPP)
	[459] The TTPP is a joint proposed District Plan for the districts that make up the West Coast region. While the hearings for the TPP have now been completed, no decisions on submissions have been released, and therefore, we could only afford limited ...
	[460] As Ms McGrath’s s.42A report  finds that the proposal aligns with some of the TTPP’s provisions, not all of its provisions are in contention. Accordingly, and in the interests of brevity, we summarise the provisions the proposal is consistent wi...
	Strategic Directions
	[461] The Strategic Directions chapter contains a specific section on mineral extraction, which in summary seeks to:
	(a) Ensure the use and development of mineral resources.
	(b) Enable mineral extraction in the rural zone.
	(c) Recognise that minerals are widespread and fixed in locations.
	(d) To avoid, remedy or mitigate the adverse effects of mineral extraction activities on significant natural and cultural features, sites and heritage, and amenity values.
	(e) To allow adverse effects to be addressed by alternative mitigation measures such as biodiversity offsetting and environmental compensation.
	(f) Recognise and protect the natural character, landscapes and features, ecosystems and indigenous biodiversity that contribute to the West Coast's character and identity and Poutini Ngāi Tahu’s cultural and spiritual values.

	[462] Paragraph 11.84 of Ms McGrath S.42A report states that many of these strategic objectives are high level and can be achieved by the proposal. We agree.
	Zoning and Overlays:
	[463] In terms of zoning and overlays, the TTPP identifies that the site is located in the General Rural Zone. While a  part of the eastern part of the site is located in a coastal environment overlay, we assume this is a mapping error as that part of...
	Figure ---- Zoning and overlays of the TTPP. Note that the Pounamu Management area is not shown in this figure as it covers the whole site.
	Rural General Zone:
	[464] Objective RURZ-O1 of the Rural General Zone seeks to enable a range of activities while maintaining amenity and rural character values and supporting a productive working environment. Policy RURZ-P1 implements Objective RURZ-O1 and is similar. M...
	[465] Ms McGrath considers that the applicant provides insufficient information as to whether the proposal avoids, remedies or mitigates its adverse effects as required by RURZ Policies 28-21. However, on the contrary, we found that there was sufficie...
	[466] Of specific relevance to the proposal is Policy RURZ-P25 that states:
	“(a)  Maintain the quality of the environment and amenity of areas surrounding the mineral extraction activities as far as practicable by:
	(i) Utilising management, mitigation and rehabilitation plans as a key tool;
	(ii)  Managing dust, noise, vibration, access and lighting to maintain amenity values;
	(iii)  Managing traffic generation impacts on the operation and maintenance of the transport network;
	(iv)   Avoiding or mitigating impacts on significant indigenous vegetation and significant habitats of indigenous fauna.
	(v)  Ensure well located appropriately formed vehicle entrances, parking, loading and manoeuvring areas to sufficiently accommodate the requirements of the activity;
	(vi)  Ensuring buildings and structures are appropriately located in relation to boundaries and natural features and are of an appropriate scale;
	(vii)  Undertaking progressive remediation to address effects during extraction operations; and
	(viii)  Requiring sites to be rehabilitated and ensuring that appropriate methods are used for this purpose.”


	[467] Policy RURZ-P25 is pertinent as it is one of the most detailed policies concerning mining activities among the relevant statutory planning documents. We note that it seeks to maintain the quality of the environment and amenity of surrounding are...
	(a) Utilising management and rehabilitation plans.
	(b) Managing a range of effects to maintain amenity values.
	(c) Managing traffic effects and ensuring appropriate vehicle entrances, parking and manoeuvring areas.
	(d) Avoiding and mitigating impacts on the Tūwharewhare Creek SNA.
	(e) Ensuring buildings are appropriately setback from boundaries and natural features.
	(f)  Undertaking progressive remediation and rehabilitation.

	[468] Overall, we found that the proposal aligns with the provisions of the TTPP’s General Rural Zone.
	Ecosystems and Indigenous Biodiversity:
	[469] Ms McGrath’s s.42 report concludes that the proposal will not give effect to the objectives and policies of the Ecosystems and Indigenous Biodiversity chapter. This position was based on advice from Mr Payne that the site’s forest fragments are ...
	[470] We found that the proposed covenant area, pest control and fencing of the restoration area align with the parts of Policy ECO-P8 that seek to recognise the benefits of active ecological management.
	[471] We also found that the proposed ecological remediation generally aligns with Policy ECO-P9, which provides for offsetting of residual ecological adverse effects.
	Natural Character
	[472] Concerning the Natural Character chapter, Ms McGrath concludes that there is insufficient evidence as to whether there are natural inland wetlands on the site. However, we found that there are no natural inland wetlands within the mining platfor...
	Light:
	[473] In relation to the Light Chapter of the TTPP, Ms McGrath considers that despite the proposal’s compliance with the rules of this chapter, there remains doubt that the proposal will accord with Policy LIGHT-P3. On the contrary, we were satisfied ...
	[474] Overall, we found that the proposal is consistent with the relevant objectives and policies of the TTPP.
	Section 104(1)(c) other matters
	[475] Relevant to the consents required from the WCRC and WDC, we do not consider that there are any other matters that we need to assess.
	Section 105(1) matters
	[476] Section 105(1) of the RMA states that where an application is for a discharge permit to do something that would otherwise contravene Section 15 or Section 15B of the Act we must have regard to certain matters, namely:
	(a) The nature of the discharge and the sensitivity of the receiving environment to adverse effects;
	(b) _ The applicant’s reasons for the proposed choice; and
	(c) Any possible alternative methods of discharge, including discharge into any other receiving environment.

	[477] Ms Clark concludes that the adverse effects of the discharge are acceptable, and that there are no possible alternatives.
	[478] We find that, having regard to s105(1) matters, this does not weigh against a grant of consent.
	Section 107(1) matters
	[479] Section 107(1) of the RMA states that a discharge permit shall not be granted if, after reasonable mixing, the contaminant or water discharged is likely to give rise to certain listed effects. Ms Clark concludes that the proposal will not give r...
	[480] We find that having regard to s107(1) matters does not weigh against a grant of consent.
	Consent duration and lapsing
	[481] The Applicant has sought a 16-year consent term. The expected mining period is ten years, with a contingency for construction and rehabilitation. We find that duration to be appropriate.
	[482] The Applicant has not sought an extended lapse period and so the default period of five years after the date of commencement of the consent set out in section 125(1)(a) of the RMA applies.
	Consent Conditions
	[483] We were provided with a suite of recommended conditions for the consents by Mr Low.
	[484] We have reviewed the conditions ourselves and find them to be generally appropriate, subject to some amendments to clarify their intent.
	Appendix 1
	Appendix 2
	The Extraction Plant Area
	Water
	Appendix 3 - Conditions
	( The conditions are attached separately)
	Appendix 4 – Schedules to Conditions
	(The schedules are attached separately)

